




























 

 

 

 

 

 

EXHIBIT A 



This case was appealed to
06th Circuit: 11-2328, 14-2274, 14-2275 

 

US District Court Civil Docket

U.S. District - Michigan Eastern
(Detroit)

2:10cv13101

United States v. Dte Energy et al

This case was retrieved from the court on Tuesday, January 08, 2019 

Date Filed: 08/05/2010
Assigned To: District Judge Bernard A. Friedman
Referred To: Magistrate Judge R. Steven Whalen

Nature of 
suit: Environmental (893)

Cause: Clean Air Act
Lead Docket: None 

Other 
Docket:

U.S. Court of Appeals - Sixth Circuit, 11-
02328 
U.S. Court of Appeals - Sixth Circuit, 14-
02275/14-02274 

Jurisdiction: U.S. Government Plaintiff

Class Code: OPEN
Closed:

Statute: 42:7413(b)
Jury Demand: None

Demand Amount: $0
NOS Description: Environmental

Litigants Attorneys

United States 
Plaintiff

Elias L. Quinn 
ATTORNEY TO BE NOTICED 
U.S. Department of Justice 
Environmental Enforcement Section 
P.O. Box 7611 
Washington , DC  20044-7611 
USA 
202-305-2020 
Email:Elias.Quinn@usdoj.Gov 
 
Ellen E. Christensen 
ATTORNEY TO BE NOTICED 
U.S. Attorney's Office 
211 W. Fort Street Suite 2001 
Detroit , MI  48226 
USA 
313-226-9100 
Email:Ellen.Christensen@usdoj.Gov 
 
James W. Beers , Jr. 
ATTORNEY TO BE NOTICED 
U. S. Department of Justice 
Environmental Enforcement Section 
P.O. Box 7611 
Washington , DC  20044 
USA 
202-514-4162 
Fax: 202-616-6584 
Email:James.Beers@usdoj.Gov 
 
James A Lofton 
ATTORNEY TO BE NOTICED 



U.S. Department of Justice 
Environmental Enforcement Section 
P.O. Box 7611 
Washington, Dc 20044-7611 
 
202-514-2445 
Fax: 202-514-2583 
Email:Jim.Lofton@usdoj.Gov 
 
Justin Savage 
ATTORNEY TO BE NOTICED 
[Term: 03/11/2014] 
U.S. Department of Justice 
Ben Franklin Station 
P.O. Box 7611 
Washington , DC  20004 
USA 
202-514-5293 
Fax: 202-616-6584 
Email:Justin.Savage@usdoj.Gov 
 
Kristin M Furrie 
ATTORNEY TO BE NOTICED 
U.S. Department of Justice 
Environmental Enforcement Section 
P.O. Box 7611 
Washington,, Dc 20044-7611 
 
202-616-6515 
Email:Kristin.Furrie@usdoj.Gov 
 
Thomas Benson 
ATTORNEY TO BE NOTICED 
U.S. Department of Justice 
Environmental And Natural Resource Div. 
Ben Franklin Station 
P.O. Box 7611 
Washington , DC  20044 
USA 
202-514-5261 
Email:Thomas.Benson@usdoj.Gov 
 

Sierra Club 
Intervenor Plaintiff

Andrea S. Issod 
ATTORNEY TO BE NOTICED 
[Term: 09/29/2010] 
Sierra Club 
85 2nd Street 2nd Floor 
San Francisco , CA  94105 
USA 
415-977-5544 
Fax: 415-977-5793 
Email:Andrea.Issod@sierraclub.Org 
 
Holly D. Bressett 
ATTORNEY TO BE NOTICED 
Sierra Club Environmental Law Program (San Francisco) 
85 Second Street 2nd Floor 
San Francisco , CA  94105-3441 
USA 
415-977-5646 
Fax: 415-977-5793 
Email:Holly.Bressett@sierraclub.Org 
 
Mary M. Whittle 
ATTORNEY TO BE NOTICED 
[Term: 08/03/2017] 
Guerrero & Whittle PLLC 
114 West 7th Street Suite 1100 
Austin , TX  78731 
USA 
5126052300 
Fax: 5122225280 



Email:Mary@gwjustice.Com 
 
Nicholas J. Schroeck 
ATTORNEY TO BE NOTICED 
Great Lakes Environmental Law Center 
4444 Second Ave 
Detroit , MI  48201 
USA 
313-820-7797 
Fax: 313-577-9379 
Email:Nschroeck@wayne.Edu 
 
Shannon W. Fisk 
ATTORNEY TO BE NOTICED 
Earthjustice 
1617 John F. Kennedy Blvd. Suite 1675 
Philadelphia , PA  19103 
USA 
215-717-4520 
Fax: 212-918-1556 
Email:Sfisk@earthjustice.Org 
 
Susan L. Williams 
ATTORNEY TO BE NOTICED 
Sierra Club 
85 Second Street 2nd Floor 
San Francisco , CA  94105 
USA 
415-977-5629 
Fax: 415-977-5793 
Email:Laurie.Williams@sierraclub.Org 
 

Natural Resources Defense Council 
also known as 
NRDC 
Intervenor Plaintiff

Andrea S. Issod 
[Term: 09/29/2010] 
Sierra Club 
85 2nd Street 2nd Floor 
San Francisco , CA  94105 
USA 
415-977-5544 
Fax: 415-977-5793 
Email:Andrea.Issod@sierraclub.Org 
 
Holly D. Bressett 
ATTORNEY TO BE NOTICED 
Sierra Club Environmental Law Program (San Francisco) 
85 Second Street 2nd Floor 
San Francisco , CA  94105-3441 
USA 
415-977-5646 
Fax: 415-977-5793 
Email:Holly.Bressett@sierraclub.Org 
 
Nicholas J. Schroeck 
ATTORNEY TO BE NOTICED 
Great Lakes Environmental Law Center 
4444 Second Ave 
Detroit , MI  48201 
USA 
313-820-7797 
Fax: 313-577-9379 
Email:Nschroeck@wayne.Edu 
 

Dte Energy 
Defendant

Andrea E. Hayden 
ATTORNEY TO BE NOTICED 
DTE Energy 
Office Of The General Counsel 
One Energy Plaza 
Wcb 688 
Detroit , MI  48226 
USA 
313-235-3813 



Fax: 313-235-0115 
Email:Haydena@dteenergy.Com 
 
Brent A. Rosser 
ATTORNEY TO BE NOTICED 
Hunton Andrews Kurth LLP 
101 South Tryon Street Bank Of America Plaza Suite 3500 
Charlotte , NC  28280 
USA 
704-378-4700 
Fax: 704-378-4890 
Email:Brosser@huntonak.Com 
 
F. William Brownell 
ATTORNEY TO BE NOTICED 
Hunton Andrews Kurth LLP 
2200 Pennsylvania Avenue, N.W. 
Washington , DC  20037 
USA 
202-955-1500 
Fax: 202-778-2201 
Email:Bbrownell@huntonak.Com 
 
George P. Sibley , III 
ATTORNEY TO BE NOTICED 
Hunton Andrews Kurth LLP 
951 E. Byrd Street 
Richmond , VA  23219 
USA 
804-788-8262 
Fax: 804-788-8218 
Email:Gsibley@huntonak.Com 
 
Harry M. Johnson , III 
ATTORNEY TO BE NOTICED 
Hunton Andrews Kurth LLP 
951 E. Byrd Street 
Richmond , VA  23219 
USA 
804-788-8200 
Fax: 804-788-8218 
Email:Pjohnson@huntonak.Com 
 
James W Rubin 
ATTORNEY TO BE NOTICED 
[Term: 07/25/2011] 
Hunton & Williams LLP 
1900 K Street 
Washington , DC  20006 
USA 
202-955-1500 
Fax: 202-778-2201 
 
Lucinda M. Langworthy 
ATTORNEY TO BE NOTICED 
Hunton Andrews Kurth LLP 
2200 Pennsylvania Avenue, N.W. 
Washington , DC  20037 
USA 
202-955-1525 
Fax: 202-828-3783 
Email:Clangworthy@huntonak.Com 
 
Makram B Jaber 
ATTORNEY TO BE NOTICED 
Hunton Andrews Kurth LLP 
2200 Pennsylvania Avenue, N.W. 
Washington , DC  20037 
USA 
202-955-1500 
Fax: 202-778-2201 
Email:Mjaber@huntonak.Com 
 



Mark B Bierbower 
ATTORNEY TO BE NOTICED 
Hunton Andrews Kurth LLP 
2200 Pennsylvania Avenue, N.W. 
Washington , DC  20037 
USA 
202-955-1500 
Fax: 202-778-2201 
Email:Mbierbower@huntonak.Com 
 
Matthew J. Lund 
ATTORNEY TO BE NOTICED 
Pepper Hamilton LLP 
4000 Town Center 18th Floor 
Southfield , MI  48075 
USA 
248-359-7370 
Fax: 248-359-7700 
Email:Lundm@pepperlaw.Com 
 
Michael J. Solo 
ATTORNEY TO BE NOTICED 
DTE Energy Company 
One Energy Plaza 
Detroit , MI  48226 
USA 
313-235-9512 
Fax: 313-235-0114 
Email:Solom@dteenergy.Com 
 

Detroit Edison Company 
Defendant

Andrea E. Hayden 
ATTORNEY TO BE NOTICED 
DTE Energy 
Office Of The General Counsel 
One Energy Plaza 
Wcb 688 
Detroit , MI  48226 
USA 
313-235-3813 
Fax: 313-235-0115 
Email:Haydena@dteenergy.Com 
 
Brent A. Rosser 
ATTORNEY TO BE NOTICED 
Hunton Andrews Kurth LLP 
101 South Tryon Street Bank Of America Plaza Suite 3500 
Charlotte , NC  28280 
USA 
704-378-4700 
Fax: 704-378-4890 
Email:Brosser@huntonak.Com 
 
F. William Brownell 
ATTORNEY TO BE NOTICED 
Hunton Andrews Kurth LLP 
2200 Pennsylvania Avenue, N.W. 
Washington , DC  20037 
USA 
202-955-1500 
Fax: 202-778-2201 
Email:Bbrownell@huntonak.Com 
 
George P. Sibley , III 
ATTORNEY TO BE NOTICED 
Hunton Andrews Kurth LLP 
951 E. Byrd Street 
Richmond , VA  23219 
USA 
804-788-8262 
Fax: 804-788-8218 
Email:Gsibley@huntonak.Com 
 



Harry M. Johnson , III 
ATTORNEY TO BE NOTICED 
Hunton Andrews Kurth LLP 
951 E. Byrd Street 
Richmond , VA  23219 
USA 
804-788-8200 
Fax: 804-788-8218 
Email:Pjohnson@huntonak.Com 
 
James W Rubin 
ATTORNEY TO BE NOTICED 
[Term: 07/25/2011] 
Hunton & Williams LLP 
1900 K Street 
Washington , DC  20006 
USA 
202-955-1500 
Fax: 202-778-2201 
 
Lucinda M. Langworthy 
ATTORNEY TO BE NOTICED 
Hunton Andrews Kurth LLP 
2200 Pennsylvania Avenue, N.W. 
Washington , DC  20037 
USA 
202-955-1525 
Fax: 202-828-3783 
Email:Clangworthy@huntonak.Com 
 
Makram B Jaber 
ATTORNEY TO BE NOTICED 
Hunton Andrews Kurth LLP 
2200 Pennsylvania Avenue, N.W. 
Washington , DC  20037 
USA 
202-955-1500 
Fax: 202-778-2201 
Email:Mjaber@huntonak.Com 
 
Mark B Bierbower 
ATTORNEY TO BE NOTICED 
Hunton Andrews Kurth LLP 
2200 Pennsylvania Avenue, N.W. 
Washington , DC  20037 
USA 
202-955-1500 
Fax: 202-778-2201 
Email:Mbierbower@huntonak.Com 
 
Matthew J. Lund 
ATTORNEY TO BE NOTICED 
Pepper Hamilton LLP 
4000 Town Center 18th Floor 
Southfield , MI  48075 
USA 
248-359-7370 
Fax: 248-359-7700 
Email:Lundm@pepperlaw.Com 
 
Michael J. Solo 
ATTORNEY TO BE NOTICED 
DTE Energy Company 
One Energy Plaza 
Detroit , MI  48226 
USA 
313-235-9512 
Fax: 313-235-0114 
Email:Solom@dteenergy.Com 
 

Date # Proceeding Text Source



08/05/2010 1 COMPLAINT filed by United States against DTE Energy, Detroit Edison Company. No 
summons requested. County of 1st Plaintiff: USA - County Where Action Arose: Monroe - 
County of 1st Defendant: Wayne. [Previously dismissed case: No] [Possible companion case
(s): None] (Benson, Thomas) (Entered: 08/05/2010)

08/05/2010 A United States Magistrate Judge of this Court is available to conduct all proceedings in this 
civil action in accordance with 28 U.S.C. 636c and FRCP 73. The Notice, Consent, and 
Reference of a Civil Action to a Magistrate Judge form is available for download at 
http://www.mied.uscourts.gov (DPer) (Entered: 08/05/2010)

08/06/2010 2 Ex Parte MOTION for Leave to File Excess Pages by United States. (Christensen, Ellen) 
(Entered: 08/06/2010)

08/06/2010 3 Ex Parte MOTION for Leave to File An Exhibit In The Traditional Manner by United States. 
(Christensen, Ellen) (Entered: 08/06/2010)

08/06/2010 4 Ex Parte MOTION for Leave to File An Exhibit In The Traditional Manner by United States. 
(Christensen, Ellen) (Entered: 08/06/2010)

08/06/2010 5 ORDER granting 3 Motion for Leave to File in traditional manner. Signed by District Judge 
Bernard A Friedman. (CMul) (Entered: 08/06/2010)

08/06/2010 6 ORDER granting 4 Motion for Leave to File sealed matter. Signed by District Judge Bernard A 
Friedman. (CMul) (Entered: 08/06/2010)

08/06/2010 7 ORDER granting 2 Motion for Leave to File Excess Pages. Signed by District Judge Bernard A 
Friedman. (CMul) (Entered: 08/06/2010)

08/06/2010 8 MOTION for Preliminary Injunction by United States. (Attachments: # 1 Index of Exhibits, # 2 
Exhibit 1 - Chinkin Declaration, # 3 Exhibit 2 - Chatfield Declaration, # 4 Exhibit 2A - 
Inspection Notes, # 5 Exhibit 2B - December 2009 DTE Press Release, # 6 Exhibit 2C - March 
2010 DTE Letter, # 7 Exhibit 2D - April 2010 Newspaper Article, # 8 Exhibit 2E - June 2010 
Notice of Violation, # 9 Exhibit 2G - June 2010 DTE Letter, # 10 Exhibit 2H - Fessler 
Testimony, # 11 Exhibit 2I - May 2010 EPA Letter, # 12 Exhibit 2J - June 2010 EPA Letter, # 
13 Exhibit 3 - Sahu Declaration, # 14 Exhibit 3A - November 2009 DTE Press Release, # 15 
Exhibit 4 - Detroit Edison Applicability Determination, # 16 Exhibit 5 - Koppe Declaration, # 
17 Exhibit 6 - Hekking Declaration, # 18 Exhibit 7 - Clay Memo, # 19 Exhibit 8 - Biewald 
Declaration, # 20 Exhibit 9 - Cinergy Jury Instructions, # 21 Exhibit 10 - Adams Declaration, 
# 22 Exhibit 11 - Kahal Declaration, # 23 Exhibit 12 - Schwartz Declaration) (Benson, 
Thomas) (Entered: 08/06/2010)

08/10/2010 9 NOTICE by United States re 8 MOTION for Preliminary Injunction OF FILING EXHIBIT IN THE 
TRADITIONAL MANNER - APPENDIX F, EXHIBIT1 (CD-ROM) (Christensen, Ellen) (Entered: 
08/10/2010)

08/10/2010 10 NOTICE by United States re 8 MOTION for Preliminary Injunction OF FILING EXHIBIT IN THE 
TRADITIONAL MANNER - EXHIBIT 2-F (SEALED EXCERPTS OF) (Christensen, Ellen) (Entered: 
08/10/2010)

08/17/2010 11 NOTICE of Appearance by Michael J. Solo on behalf of All Defendants. (Solo, Michael) 
(Entered: 08/17/2010)

08/18/2010 12 NOTICE of hearing on 8 MOTION for Preliminary Injunction. Motion Hearing set for 
Wednesday, 10/13/2010 02:00 PM before District Judge Bernard A Friedman. (CMul) 
(Entered: 08/18/2010)

08/18/2010 13 NOTICE TO APPEAR: Case Management Status Conference set for Wednesday, 8/25/2010 
11:00 AM before District Judge Bernard A Friedman (CMul) (Entered: 08/18/2010)

08/18/2010 14 NOTICE of Appearance by Matthew J. Lund on behalf of DTE Energy, Detroit Edison 
Company. (Lund, Matthew) (Entered: 08/18/2010)

08/18/2010 15 MOTION to Strike 8 MOTION for Preliminary Injunction by DTE Energy, Detroit Edison 
Company. (Attachments: # 1 Index of Exhibits, # 2 Exhibit A-Declaration of Skiles W. Boyd, 
# 3 Exhibit B-March 12, 2010 letter, # 4 Exhibit C-May 28, 2010 letter, # 5 Exhibit D-June 1, 
2010 letter, # 6 Exhibit E-June 2, 2010 letter, # 7 Exhibit F-June 3, 2010 letter, # 8 Exhibit 
G-June 4, 2010 NOV, # 9 Exhibit H-June 8, 2010 letter, # 10 Exhibit I-Amicus Brief, # 11 
Exhibit J-February 23, 2004 Order, # 12 Exhibit K-ABA Transcript, # 13 Exhibit L-EPA 
Response to Request for Admissions, # 14 Exhibit M-August 4, 2003 EPA Opposition, # 15 
Exhibit N-October 4, 2004 Reply, # 16 Exhibit O-EPA Motion to Vacate dated October 4, 
2007, # 17 Exhibit P-EPA Reply dated September 5, 2003, # 18 Exhibit Q-Joint Status 
Report, # 19 Exhibit R-Joint Status Report) (Lund, Matthew) (Entered: 08/18/2010)

08/18/2010 16 MOTION to Stay re 8 MOTION for Preliminary Injunction or, in the Alternative, for Extension 
of Time to Respond to Plaintiff's Motion for Preliminary Injunction and for Leave to File a 36-
Page Response Brief by DTE Energy, Detroit Edison Company. (Attachments: # 1 Exhibit A-
Plaintiffs' Supplemental Statement Regarding Joint Rule 26(f) Report and Proposed 
Scheduling and Case Management Order) (Lund, Matthew) (Entered: 08/18/2010)

08/18/2010 Set Hearings: Telephone Conference set for 10/13/2010 01:00 PM before District Judge 
Bernard A Friedman (CMul) (Entered: 10/06/2010)



08/19/2010 17 NOTICE of Appearance by Makram B Jaber - NOT SWORN on behalf of DTE Energy, Detroit 
Edison Company. (Jaber - NOT SWORN, Makram) (Entered: 08/19/2010)

08/19/2010 18 NOTICE of Appearance by James W Rubin - NOT SWORN on behalf of DTE Energy, Detroit 
Edison Company. (Rubin - NOT SWORN, James) (Entered: 08/19/2010)

08/20/2010 19 NOTICE of Appearance by Mark B Bierbower - NOT SWORN on behalf of DTE Energy, Detroit 
Edison Company. (Bierbower - NOT SWORN, Mark) (Entered: 08/20/2010)

08/20/2010 20 STATEMENT of DISCLOSURE of CORPORATE AFFILIATIONS and FINANCIAL INTEREST by DTE 
Energy (Lund, Matthew) (Entered: 08/20/2010)

08/20/2010 21 STATEMENT of DISCLOSURE of CORPORATE AFFILIATIONS and FINANCIAL INTEREST by 
Detroit Edison Company identifying Corporate Parent DTE Energy Company for Detroit 
Edison Company. (Lund, Matthew) (Entered: 08/20/2010)

08/23/2010 22 NOTICE of Appearance by F. William Brownell - NOT SWORN on behalf of DTE Energy, Detroit 
Edison Company. (Brownell - NOT SWORN, F.) (Entered: 08/23/2010)

08/23/2010 23 RESPONSE to 16 MOTION to Stay re 8 MOTION for Preliminary Injunction or, in the 
Alternative, for Extension of Time to Respond to Plaintiff's Motion for Preliminary Injunction 
and for Leave to File a 36-Page Response Brief MOTION to Stay re 8 MOTION for Preliminary 
Injunction or, in the Alternative, for Extension of Time to Respond to Plaintiff's Motion for 
Preliminary Injunction and for Leave to File a 36-Page Response Brief, 15 MOTION to Strike 
8 MOTION for Preliminary Injunction MOTION to Strike 8 MOTION for Preliminary Injunction 
MOTION to Strike 8 MOTION for Preliminary Injunction MOTION to Strike 8 MOTION for 
Preliminary Injunction filed by United States. (Attachments: # 1 Index of Exhibits, # 2 Exhibit 
Ex. A - Declaration of Thomas A. Benson, # 3 Exhibit Ex. B - July 1, 2010 EPA Letter to DTE) 
(Benson, Thomas) (Entered: 08/23/2010)

08/24/2010 24 MOTION to Amend/Correct 8 MOTION for Preliminary Injunction by Filing Corrected Exhibit 12 
(Unopposed Motion) by United States. (Attachments: # 1 Exhibit Corrected Exhibit 12 to 
Preliminary Injunction Motion) (Benson, Thomas) (Entered: 08/24/2010)

08/24/2010 25 NOTICE of Appearance by Brent A. Rosser - NOT SWORN on behalf of DTE Energy, Detroit 
Edison Company. (Rosser - NOT SWORN, Brent) (Entered: 08/24/2010)

08/25/2010 26 AMENDED NOTICE of hearing on 8 MOTION for Preliminary Injunction. Responses due by 
11/4/2010 Replies due by 11/18/2010 Motion Hearing set for Wednesday, 1/19/2011 09:00 
AM before District Judge Bernard A Friedman. (CMul) (Entered: 08/25/2010)

08/25/2010 27 ORDER granting 24 Unopposed Motion to Amend/Correct exhibit. Signed by District Judge 
Bernard A Friedman. (CMul) (Entered: 08/25/2010)

08/25/2010 Minute Entry - Status/Scheduling Conference held on 8/25/2010 before District Judge 
Bernard A Friedman. (CMul) (Entered: 08/25/2010)

08/30/2010 28 (WRONG IMAGE) ORDER granting 16 Motion to Stay or in the alternative extension of time to 
file a response. Signed by District Judge Bernard A Friedman. (CMul) (Entered: 08/30/2010)

08/30/2010 29 ORDER granting 16 MOTION to Stay or, in the Alternative, for Extension of Time to Respond 
to Plaintiff's Motion for Preliminary Injunction filed by Detroit Edison Company, DTE Energy. 
Signed by District Judge Bernard A Friedman. (CMul) (Entered: 08/30/2010)

08/30/2010 30 NOTICE of Correction re 28 Order on Motion to Stay. (CMul) (Entered: 08/30/2010)

08/30/2010 31 WAIVER OF SERVICE Returned Executed. DTE Energy waiver sent on 8/5/2010, answer due 
10/4/2010. (Benson, Thomas) (Entered: 08/30/2010)

08/30/2010 32 WAIVER OF SERVICE Returned Executed. Detroit Edison Company waiver sent on 8/5/2010, 
answer due 10/4/2010. (Benson, Thomas) (Entered: 08/30/2010)

09/07/2010 33 REPLY to Response re 15 MOTION to Strike 8 MOTION for Preliminary Injunction MOTION to 
Strike 8 MOTION for Preliminary Injunction MOTION to Strike 8 MOTION for Preliminary 
Injunction MOTION to Strike 8 MOTION for Preliminary Injunction filed by DTE Energy, Detroit 
Edison Company. (Attachments: # 1 Exhibit Verdict Form, U.S. v. Cinergy (S.D. Ind. May 22, 
2008)) (Brownell, F.) (Entered: 09/07/2010)

09/28/2010 34 Joint MOTION to Intervene as Plaintiffs by Sierra Club, Natural Resources Defense Council. 
(Issod, Andrea) (Entered: 09/28/2010)

09/28/2010 35 INTERVENOR COMPLAINT filed by Natural Resources Defense Council, Sierra Club against 
DTE Energy, Detroit Edison Company. (Issod, Andrea) Modified on 9/29/2010 (DWor). 
[PROPOSED INTERVENOR COMPLAINT] (Entered: 09/28/2010)

09/29/2010 36 ATTORNEY SUBSTITUTION for Natural Resources Defense Council, Sierra Club: Holly D. 
Bressett - NOT SWORN added. Attorney Andrea S. Issod terminated. (Bressett - NOT 
SWORN, Holly) (Entered: 09/29/2010)

10/04/2010 37 ANSWER to Complaint by DTE Energy, Detroit Edison Company. (Brownell, F.) (Entered: 
10/04/2010)

10/05/2010 38 NOTICE of hearing on 34 Joint MOTION to Intervene as Plaintiffs. Motion Hearing set for 
11/10/2010 02:00 PM before District Judge Bernard A Friedman. (CMul) (Entered: 



10/05/2010)

10/06/2010 39 STIPULATED PROTECTIVE ORDER Signed by District Judge Bernard A Friedman. (CMul) 
(Entered: 10/06/2010)

10/08/2010 40 DISCOVERY plan jointly filed pursuant to Federal Rules of Civil Procedure 26(f) (Benson, 
Thomas) (Entered: 10/08/2010)

10/13/2010 Minute Entry - Status Conference held on 10/13/2010 before District Judge Bernard A 
Friedman. (Court Reporter Joan Morgan) (CMul) (Entered: 10/14/2010)

10/14/2010 41 NOTICE TO APPEAR: Status Conference set for Tuesday, 11/30/2010 11:00 AM before 
District Judge Bernard A Friedman Regarding facilitation and possible hearing dates. (CMul) 
(Entered: 10/14/2010)

10/22/2010 42 STIPULATION Regarding Claims of Prospective Intervenors by DTE Energy, Detroit Edison 
Company, Natural Resources Defense Council, Sierra Club (Lund, Matthew) (Entered: 
10/22/2010)

10/27/2010 43 DISCOVERY plan jointly filed pursuant to Federal Rules of Civil Procedure 26(f) (Bierbower, 
Mark) (Entered: 10/27/2010)

10/27/2010 44 DISCOVERY plan jointly filed pursuant to Federal Rules of Civil Procedure 26(f) (Bierbower, 
Mark) (Entered: 10/27/2010)

11/04/2010 45 Ex Parte MOTION to Seal Exhibits and File in the Traditional Manner by All Defendants. 
(Rubin - NOT SWORN, James) (Entered: 11/04/2010)

11/04/2010 46 RESPONSE to 8 MOTION for Preliminary Injunction Opposition filed by All Defendants. 
(Attachments: # 1 Index of Exhibits Index of Exhibits, # 2 Exhibit Exhibit 1: Wolff 
Declaration, # 3 Exhibit Exhibit 2: Campbell Declaration, # 4 Exhibit Exhibit 3: Boyd 
Declaration, # 5 Exhibit Exhibit 4: Rogers Declaration, # 6 Exhibit Exhibit 5: Letter from 
Brooks to Solo 5/28/10, # 7 Exhibit Exhibit 6: Letter from Brooks to Solo 6/2/10, # 8 Exhibit 
Exhibit 7: Letter from Solo to Palermo 6/3/10, # 9 Exhibit Exhibit 8: EPA NOV, # 10 Exhibit 
Exhibit 9: Golden Declaration, # 11 Exhibit Exhibit 10: King Declaration, # 12 Exhibit Exhibit 
11: Koppe Deposition Excerpt 11/30/05, # 13 Exhibit Exhibit 12: Verdict Form, # 14 Exhibit 
Exhibit 13: Moolgavkar Declaration, # 15 Exhibit Exhibit 14: Hayes Declaration, # 16 Exhibit 
Exhibit 15: Morris Declaration) (Brownell, F.) (Entered: 11/04/2010)

11/04/2010 47 NOTICE by All Defendants re 46 Response to Motion,,, of Filing Exhibits in the Traditional 
Manner, Appendix B to Attachment A to Exhibit 9 (Golden), Appendix C to Exhibit 10 (King) 
(Brownell, F.) (Entered: 11/04/2010)

11/05/2010 48 EXHIBIT S A &amp; B re 45 Ex Parte MOTION to Seal Exhibits and File in the Traditional 
Manner by All Defendants (Rubin - NOT SWORN, James) (Entered: 11/05/2010)

11/09/2010 49 TEXT ORDER granting 45 Motion to Seal. Signed by District Judge Bernard A Friedman. (CMul) 
(Entered: 11/09/2010)

11/09/2010 50 ORDER re 48 Exhibit filed by Detroit Edison Company, DTE Energy. Signed by District Judge 
Bernard A Friedman. (CMul) (Entered: 11/09/2010)

11/12/2010 51 MOTION for Leave to File Supplemental Declaration (Errata) and to File Exhibit Under Seal 
and in the Traditional Manner by All Defendants. (Attachments: # 1 Exhibit Supplement to 
Exhibit 10 to Opposition to Plaintiff's Motion for Preliminary Injunction) (Brownell, F.) 
(Entered: 11/12/2010)

11/15/2010 52 Sealed Matter (KCas) (Entered: 11/16/2010)

11/18/2010 53 ORDER granting 51 Motion for Leave to File. Signed by District Judge Bernard A Friedman. 
(CMul) (Entered: 11/18/2010)

11/18/2010 54 Ex Parte MOTION for Leave to File Excess Pages by United States. (Christensen, Ellen) 
(Entered: 11/18/2010)

11/18/2010 55 MOTION for Leave to File Exhibit Under Seal and in the Traditional Manner by United States. 
(Christensen, Ellen) (Entered: 11/18/2010)

11/18/2010 56 MOTION for Leave to File Exhibit Under Seal and in the Traditional Manner by United States. 
(Christensen, Ellen) (Entered: 11/18/2010)

11/18/2010 57 RESPONSE to 54 Ex Parte MOTION for Leave to File Excess Pages (Response in Opposition) 
filed by All Defendants. (Brownell, F.) (Entered: 11/18/2010)

11/18/2010 58 REPLY to Response re 8 MOTION for Preliminary Injunction filed by United States. 
(Attachments: # 1 Index of Exhibits, # 2 Appendix B: Sierra Club Slip Op, # 3 Exhibit 13: 
Chatfield Declaration, # 4 Exhibit 13-A: Monroe Permit Application, # 5 Exhibit 13-B: 
Michigan NSR Program Review, # 6 Exhibit 13-C: Monroe Permit, # 7 Exhibit 13-D: DTE 
Presentation (Part 1 of 2), # 8 Document Continuation 13-D: DTE Presentation (Part 2 of 2), 
# 9 Exhibit 14: Cinergy Special Verdict Form, # 10 Exhibit 15: Koppe Declaration, # 11 
Exhibit 16: Biewald Declaration, # 12 Exhibit 17: Adams Declaration, # 13 Exhibit 18: Kahal 
Declaration, # 14 Exhibit 19: Sahu Declaration, # 15 Exhibit 20: Schwartz Declaration, # 16 
Exhibit 21: Chinkin Declaration) (Benson, Thomas) (Entered: 11/18/2010)



11/18/2010 59 MOTION for Leave to File Exhibits under Seal and to Withdraw Prior Motions by United 
States. (Benson, Thomas) (Entered: 11/18/2010)

11/18/2010 60 SEALED EXHIBIT 13-E Economizer Presentation re 58 Reply to Response to Motion,,, 59 
MOTION for Leave to File Exhibits under Seal and to Withdraw Prior Motions by United 
States. (Benson, Thomas) (Entered: 11/18/2010)

11/18/2010 61 SEALED EXHIBIT 13-F Reheater Presentation re 58 Reply to Response to Motion,,, 59 
MOTION for Leave to File Exhibits under Seal and to Withdraw Prior Motions by United 
States. (Benson, Thomas) (Entered: 11/18/2010)

11/22/2010 62 ORDER granting 54 Motion for Leave to File Excess Pages. Signed by District Judge Bernard 
A Friedman. (CMul) (Entered: 11/22/2010)

11/22/2010 63 ORDER granting 59 Motion for Leave to File under seal and withdraw motions. Signed by 
District Judge Bernard A Friedman. (CMul) (Entered: 11/22/2010)

11/23/2010 64 ORDER granting 34 Joint MOTION to Intervene as Plaintiffs filed by Natural Resources 
Defense Council and Sierra Club. Signed by District Judge Bernard A Friedman. (CMul) 
(Entered: 11/23/2010)

11/23/2010 65 NOTICE of Appearance by Justin Savage on behalf of United States. (Savage, Justin) 
(Entered: 11/23/2010)

11/24/2010 66 MOTION for Protective Order and Brief in Support by All Defendants. (Attachments: # 1 
Index of Exhibits Index of Exhibits, # 2 Exhibit Exhibit A: E-mail from Benson to Bierbower 
8/17/10, # 3 Exhibit Exhibit B: EPA's First Set of Discovery, # 4 Exhibit Exhibit C: Letter from 
Benson to Bierbower 11/5/10, # 5 Exhibit Exhibit D: Detroit Edison's Objections &amp; 
Responses to EPA's First Set of Discovery, # 6 Exhibit Exhibit E: Letter from Benson to 
Bierbower 11/15/10, # 7 Exhibit Exhibit F: Subpoenas and Deposition Notices, # 8 Exhibit 
Exhibit G: Detroit Edison's First Set of Interrogatories and Requests for Production) 
(Brownell, F.) (Entered: 11/24/2010)

11/30/2010 67 NOTICE of Appearance by Kristin M Furrie on behalf of United States. (Furrie, Kristin) 
(Entered: 11/30/2010)

11/30/2010 Minute Entry - Telephone Conference held on 11/30/2010, Set Hearings:( Telephone 
Conference set for 1/10/2011 02:00 PM before District Judge Bernard A Friedman) before 
District Judge Bernard A Friedman. (Court Reporter Carol Sapala) (CMul) (Entered: 
11/30/2010)

12/02/2010 68 RESPONSE to 66 MOTION for Protective Order and Brief in Support filed by United States. 
(Furrie, Kristin) (Entered: 12/02/2010)

12/10/2010 69 REPLY to Response re 66 MOTION for Protective Order and Brief in Support filed by All 
Defendants. (Attachments: # 1 Exhibit Exhibit A: Excerpts from Plaintiffs' Proposed 
Conclusions of Law (Remedy Phase), filed in U.S. v. Cinergy (S.D. Ind.)) (Brownell, F.) 
(Entered: 12/10/2010)

12/27/2010 70 ORDER granting 66 Defendants' Motion for Protective Order. Signed by District Judge 
Bernard A Friedman. (CMul) (Entered: 12/27/2010)

01/06/2011 71 STIPULATION re 39 Protective Order by Natural Resources Defense Council, Sierra Club 
(Bressett - NOT SWORN, Holly) (Entered: 01/06/2011)

01/10/2011 72 ERRATA Sheet re: 58 Reply to Response to Motion,,, filed by United States. by United States 
(Furrie, Kristin) (Entered: 01/10/2011)

01/10/2011 Minute Entry - Status Telephone Conference held on 1/10/2011 before District Judge 
Bernard A Friedman. (FMos) (Entered: 01/11/2011)

01/11/2011 73 ORDER. Signed by District Judge Bernard A Friedman. (FMos) (Entered: 01/11/2011)

01/12/2011 74 NOTICE of Appearance by Lucinda M. Langworthy - NOT SWORN on behalf of DTE Energy, 
Detroit Edison Company. (Langworthy - NOT SWORN, Lucinda) (Entered: 01/12/2011)

01/14/2011 75 ORDER allowing Defendant's to bring two laptops into the Courthouse. Signed by District 
Judge Bernard A Friedman. (CMul) (Entered: 01/14/2011)

01/19/2011 Minute Entry - Motion Hearing held on 1/19/2011 re 8 MOTION for Preliminary Injunction filed 
by United States before District Judge Bernard A Friedman. Disposition: held in abeyance 
pending expedited trial(Court Reporter Joan Morgan) (CMul) (Entered: 01/27/2011)

01/19/2011 Minute Entry - Scheduling Conference held on 1/19/2011 before District Judge Bernard A 
Friedman. (CMul) (Entered: 01/27/2011)

01/27/2011 76 SCHEDULING ORDER: Final Pretrial Tele-Conference set for 5/3/2011 01:00 PM to be 
initiated by Defendants; Jury Selection, if necessary set for 5/10/2011 at 9:00 a.m. and 
Jury/Bench Trial set for 5/11/2011 09:00 AM before District Judge Bernard A Friedman 
Signed by District Judge Bernard A Friedman. (Refer to image for additional dates) (CMul) 
(Entered: 01/27/2011)

01/28/2011 77 NOTICE of Appearance by James A Lofton on behalf of United States. (Lofton, James) 
(Entered: 01/28/2011)



01/28/2011 78 ORDER denying 8 Motion for Preliminary Injunction. Signed by District Judge Bernard A 
Friedman. (CMul) (Entered: 01/28/2011)

02/17/2011 Set Deadlines/Hearings: Telephone Conference set for 2/22/2011 at 1:00 PM before District 
Judge Bernard A Friedman (FMos) (Entered: 02/17/2011)

02/22/2011 Minute Entry - Telephone Conference held on 2/22/2011 before District Judge Bernard A 
Friedman. Disposition: held(Court Reporter: Joan Morgan) (DOpa) (Entered: 02/22/2011)

03/01/2011 79 SCHEDULING ORDER: Substantive Motion Cut-off set for 6/1/2011 Final Pretrial Conference 
set for 9/6/2011 01:00 PM before District Judge Bernard A. Friedman Bench Trial set for 
9/12/2011 09:00 AM before District Judge Bernard A. Friedman Signed by District Judge 
Bernard A. Friedman. (Refer to image for additional dates) (CMul) (Entered: 03/01/2011)

03/21/2011 80 Joint MOTION to Amend/Correct Scheduling Order by All Parties. (Rosser, Brent) (Entered: 
03/21/2011)

03/23/2011 81 MOTION for Protective Order by DTE Energy, Detroit Edison Company. (Attachments: # 1 
Index of Exhibits, # 2 Exhibit 1 - Notice of Violation, # 3 Exhibit 2 - Monroe Power Plant Unit 
#2 Periodic Outage Preparation Status Report, # 4 Exhibit 3 - Excerpts of January 19, 2011 
Hearing Transcript, # 5 Exhibit 4(a) - Plaintiff's First Set of Interrogatories, # 6 Exhibit 4(b) - 
Plaintiff's First Set of Document Requests, # 7 Exhibit 5 - Letter from Thomas Benson, # 8 
Exhibit 6 - Letter from Brent Rosser, # 9 Exhibit 7 - EKPC Order, # 10 Exhibit 8 - Notice of 
Intent (TVA), # 11 Exhibit 9 - Notice of Violation (TVA), # 12 Exhibit 10 - Cinergy Order, # 13 
Exhibit 11 - Glossary of Acronyms Referenced in Brief) (Brownell, F.) (Entered: 03/23/2011)

03/23/2011 82 AMENDED SCHEDULING ORDER re 80 Joint Motion: Final Pretrial Conference set for 9/6/2011 
01:00 PM before District Judge Bernard A. Friedman. Bench Trial set for 9/12/2011 09:00 AM 
before District Judge Bernard A. Friedman. Signed by District Judge Bernard A. Friedman. 
(Refer to image for additional dates) (DOpa) (Entered: 03/24/2011)

03/30/2011 83 NOTICE of hearing on 81 MOTION for Protective Order. Motion Hearing set for Wednesday, 
4/20/2011 02:00 PM before District Judge Bernard A. Friedman. Parties may arrange to 
participate by telephone. (CMul) (Entered: 03/30/2011)

04/06/2011 84 NOTICE of Appearance by Harry M. Johnson - NOT SWORN on behalf of DTE Energy, Detroit 
Edison Company. (Johnson - NOT SWORN, Harry) (Entered: 04/06/2011)

04/06/2011 85 RESPONSE to 81 MOTION for Protective Order filed by United States. (Attachments: # 1 
Index of Exhibits, # 2 Ex. 1, June 1, 2010 Solo Letter, # 3 Ex. 2, June 15, 2010 Solo Letter, 
# 4 Ex. 3, February 15, 1989 Clay Letter, # 5 Ex. 4, November 6, 1987 Howekamp Letter, # 
6 Ex. 5, Preliminary Injunction Hearing Transcript Excerpts, # 7 Ex. 6, DTE Preliminary 
Injunction Hearing Demonstrative, # 8 Ex. 7, January 31, 2011 Bierbower Letter) (Benson, 
Thomas) (Entered: 04/06/2011)

04/07/2011 86 ATTORNEY APPEARANCE: George P. Sibley - NOT SWORN appearing on behalf of DTE Energy, 
Detroit Edison Company (Sibley - NOT SWORN, George) (Entered: 04/07/2011)

04/08/2011 87 MOTION to Compel Plaintiff's Compliance with Rules 33 and 34 of the Federal Rules of Civil 
Procedure by DTE Energy, Detroit Edison Company. (Attachments: # 1 Index of Exhibits 
Index of Exhibits, # 2 Exhibit Ex. A: U.S.' First Set of Document Requests, # 3 Exhibit Ex. B: 
Hearing Transcript Excerpts 1/19/01, # 4 Exhibit Ex. C: Defendants' First Set of 
Interrogatories, # 5 Exhibit Ex. D: Defendants' First Set of Requests for Production, # 6 
Exhibit Ex. E: Furrie Letter to Bierbower 2/10/11, # 7 Exhibit Ex. F: Smith Letter to Furrie 
2/23/11, # 8 Exhibit Ex. G: U.S.' Responses and Objections to Defendants' First Set of 
Requests for Production, # 9 Exhibit Ex. H: U.S.' Responses and Objections to Defendants' 
First Set of Interrogatories, # 10 Exhibit Ex. I: First Production Inventory, # 11 Exhibit Ex. J: 
Second Production Inventory, # 12 Exhibit Ex. K: Walinskas Letter to Smith 3/14/11, # 13 
Exhibit Ex. L: Rosser Letter to Benson 3/18/11, # 14 Exhibit Ex. M: Benson Letter to Rosser 
3/24/11, # 15 Exhibit Ex. N: Furrie Letter to Smith 2/28/11, # 16 Exhibit Ex. O: Rosser Letter 
to Benson 3/31/11, # 17 Exhibit Ex. P: Furrie Letter to Rosser 4/4/11, # 18 Exhibit Ex. Q: 
Duke Energy Order 12/13/01, # 19 Exhibit Ex. R: Duke Energy Order 2/5/02, # 20 Exhibit Ex. 
S: Illinois Power Order 10/23/01, # 21 Exhibit Ex. T: U.S.' First Set of Interrogatories, # 22 
Exhibit Ex. U: Furrie Email to Rosser et al. 4/6/11, # 23 Exhibit Ex. V: Illinois Power Order 
1/10/01) (Rosser, Brent) (Entered: 04/08/2011)

04/08/2011 88 MOTION to Expedite Briefing and Consideration of Motion to Compel Plaintiffs' Compliance 
with Rules 33 and 34 of the Federal Rules of Civil Procedure by DTE Energy, Detroit Edison 
Company. (Rosser, Brent) (Entered: 04/08/2011)

04/11/2011 89 RESPONSE to 88 MOTION to Expedite Briefing and Consideration of Motion to Compel 
Plaintiffs' Compliance with Rules 33 and 34 of the Federal Rules of Civil Procedure filed by 
United States. (Furrie, Kristin) (Entered: 04/11/2011)

04/13/2011 90 REPLY to Response re 88 MOTION to Expedite Briefing and Consideration of Motion to 
Compel Plaintiffs' Compliance with Rules 33 and 34 of the Federal Rules of Civil Procedure 
filed by DTE Energy, Detroit Edison Company. (Rosser, Brent) (Entered: 04/13/2011)

04/13/2011 91 STIPULATION re 71 Stipulation, 39 Protective Order Stipulated Disclosure Agreement 
Regarding Section 114 Documents by DTE Energy, Detroit Edison Company, Natural 
Resources Defense Council, Sierra Club (Rosser, Brent) (Entered: 04/13/2011)



04/15/2011 92 REPLY to Response re 81 MOTION for Protective Order filed by All Defendants. (Attachments: 
# 1 Exhibit 12 - 1993 EPA Memo) (Sibley - NOT SWORN, George) (Entered: 04/15/2011)

04/18/2011 TEXT-ONLY ORDER granting 88 MOTION to Expedite Briefing and Consideration of Motion to 
Compel Plaintiffs' Compliance with Rules 33 and 34 of the Federal Rules of Civil Procedure by 
DTE Energy, Detroit Edison Company. Signed by District Judge Bernard A. Friedman. (SJa) 
(Entered: 04/18/2011)

04/18/2011 93 NOTICE of hearing on 81 MOTION for Protective Order and 87 MOTION to Compel Plaintiff's 
Compliance with Rules 33 and 34 of the Federal Rules of Civil Procedure. Motion Hearing set 
for 5/3/2011 01:45 PM before District Judge Bernard A. Friedman. (SJa) (Entered: 
04/18/2011)

04/22/2011 94 MOTION for Protective Order by United States. (Furrie, Kristin) (Entered: 04/22/2011)

04/22/2011 95 RESPONSE to 87 MOTION to Compel Plaintiff's Compliance with Rules 33 and 34 of the 
Federal Rules of Civil Procedure filed by United States. (Attachments: # 1 Index of Exhibits, 
# 2 Exhibit 1, # 3 Exhibit 2, # 4 Exhibit 2-A, # 5 Exhibit 2-B, # 6 Exhibit 2-C, # 7 Exhibit 2-D, 
# 8 Exhibit 2-E, # 9 Exhibit 2-F, # 10 Exhibit 2-G Part 1, # 11 Document Continuation 2-G 
Part 2, # 12 Exhibit 2-H, # 13 Exhibit 2- I, # 14 Exhibit 2-J, # 15 Exhibit 2-K, # 16 Exhibit 2-
L, # 17 Exhibit 3, # 18 Exhibit 4, # 19 Exhibit 5, # 20 Exhibit 6, # 21 Exhibit 7, # 22 Exhibit 
8, # 23 Exhibit 9, # 24 Exhibit 10, # 25 Exhibit 11) (Furrie, Kristin) (Entered: 04/22/2011)

04/22/2011 96 NOTICE of Appearance by James W. Beers, Jr on behalf of United States. (Beers, James) 
(Entered: 04/22/2011)

04/25/2011 97 NOTICE of Hearing on 94 MOTION for Protective Order, 81 MOTION for Protective Order, 87 
MOTION to Compel Plaintiff's Compliance with Rules 33 and 34 of the Federal Rules of Civil 
Procedure. Motion Hearing set for 5/3/2011 01:45 PM before District Judge Bernard A. 
Friedman. (SJa) (Entered: 04/25/2011)

04/29/2011 98 Ex Parte MOTION for Leave to File Exhibits in the Traditional Manner by All Defendants. 
(Johnson - NOT SWORN, Harry) (Entered: 04/29/2011)

04/29/2011 99 REPLY to Response re 87 MOTION to Compel Plaintiff's Compliance with Rules 33 and 34 of 
the Federal Rules of Civil Procedure filed by All Defendants. (Attachments: # 1 Index of 
Exhibits, # 2 Exhibit A, # 3 Exhibit B, # 4 Exhibit C, # 5 Exhibit D, # 6 Exhibit E, # 7 Exhibit F 
(Placeholder for CD-ROM to be filed traditionally if leave granted), # 8 Exhibit G (Placeholder 
for CD-ROM to be filed traditionally if leave granted)) (Johnson - NOT SWORN, Harry) 
(Entered: 04/29/2011)

04/29/2011 100 RESPONSE to 94 MOTION for Protective Order filed by DTE Energy, Detroit Edison Company. 
(Attachments: # 1 Index of Exhibits, # 2 Exhibit A - US Opposition to Def. Mot. to Compel 
Disc. (Illinois Power), # 3 Exhibit B - US Response to EKPC Motion for Part. Summ. Judgment 
(EKPC)) (Rosser, Brent) (Entered: 04/29/2011)

05/02/2011 101 ORDER granting 98 Ex Parte Motion for Leave to File Exhibits in the Traditional Manner. 
Signed by District Judge Bernard A. Friedman. (SJa) (Entered: 05/02/2011)

05/02/2011 102 NOTICE by DTE Energy, Detroit Edison Company of Filing Exhibits in the Traditional Manner 
(Johnson - NOT SWORN, Harry) (Entered: 05/02/2011)

05/03/2011 103 ORDER denying as moot 88 MOTION to Expedite Briefing and Consideration of Motion to 
Compel Plaintiffs' Compliance with Rules 33 and 34 of the Federal Rules of Civil Procedure 
filed by Detroit Edison Company, DTE Energy . Signed by District Judge Bernard A. Friedman. 
(SJa) (Entered: 05/03/2011)

05/03/2011 104 ORDER granting 81 Defendant's Motion for Protective Order. Signed by District Judge 
Bernard A. Friedman. (SJa) (Entered: 05/03/2011)

05/03/2011 105 ORDER denying defendant's 87 Motion to Compel Plaintiff's Compliance with Rules 33 and 34 
of the Federal Rules of Civil Procedure. Signed by District Judge Bernard A. Friedman. (SJa) 
(Entered: 05/03/2011)

05/03/2011 106 ORDER denying as moot 94 Plaintiff's Motion for Protective Order. Signed by District Judge 
Bernard A. Friedman. (SJa) (Entered: 05/03/2011)

05/03/2011 Minute Entry - Motion Hearing held on 5/3/2011 re 88 MOTION to Expedite Briefing and 
Consideration of Motion to Compel Plaintiffs' Compliance with Rules 33 and 34 of the Federal 
Rules of Civil Procedure filed by Detroit Edison Company, DTE Energy, 94 MOTION for 
Protective Order filed by United States, 81 MOTION for Protective Order filed by Detroit 
Edison Company, DTE Energy, 87 MOTION to Compel Plaintiff's Compliance with Rules 33 
and 34 of the Federal Rules of Civil Procedure filed by Detroit Edison Company, DTE Energy 
before District Judge Bernard A. Friedman. (Court Reporter Joan Morgan) (SJa) Modified on 
5/6/2011 (CMul). (Entered: 05/04/2011)

06/09/2011 107 MOTION for Summary Judgment by DTE Energy, Detroit Edison Company. (Attachments: # 1 
Index of Exhibits Appendix A: Index of Exhibits, # 2 Exhibit Exhibit 1: Boyd Declaration, # 3 
Exhibit Exhibit 2: Usitalo Declaration) (Brownell, F.) (Entered: 06/09/2011)

06/23/2011 108 NOTICE of determination on briefs re 107 MOTION for Summary Judgment. (CMul) (Entered: 
06/23/2011)



06/29/2011 109 NOTICE of Appearance by Elias L. Quinn on behalf of United States. (Quinn, Elias) (Entered: 
06/29/2011)

06/29/2011 110 MOTION for Extension of Time to File Response/Reply to Defendant's Motion for Summary 
Judgment Based on the 2002 NSR Reform Rules by United States. (Attachments: # 1 
Proposed Order) (Quinn, Elias) (Entered: 06/29/2011)

06/30/2011 111 ORDER granting 110 Motion for Extension of Time to File Response/Reply. Signed by District 
Judge Bernard A. Friedman. (CMul) (Entered: 06/30/2011)

07/07/2011 112 MOTION for Leave to File Brief and Exhibits under Seal (Unopposed Motion) by United 
States. (Benson, Thomas) (Entered: 07/07/2011)

07/08/2011 113 ORDER Granting 112 Motion for Leave to File. Signed by District Judge Bernard A. Friedman. 
(DOpa) (Entered: 07/08/2011)

07/08/2011 114 RESPONSE to 107 MOTION for Summary Judgment filed by United States. (Attachments: # 1 
Index of Exhibits, # 2 Exhibit Ex. 3 -- Monroe 2 Outage Facts, # 3 Exhibit Ex. 4 -- Fessler 
Email, # 4 Exhibit Ex. 5 -- Notice Letter, # 5 Exhibit Ex. 6 -- 2005 Notice Letter, # 6 Exhibit 
Ex. 9 -- NSR TSD Excerpts, # 7 Exhibit Ex. 12 -- Northampton Letter, # 8 Exhibit Ex. 13 -- 
Columbia Generating) (Benson, Thomas) (Entered: 07/08/2011)

07/08/2011 115 SEALED EXHIBIT re 114 Response to Motion, by United States. (Attachments: # 1 Exhibit Ex. 
1 -- Dep. Ex. 92, # 2 Exhibit Ex. 2 -- Monroe 2 Short Form Report, # 3 Exhibit Ex. 7 -- 
Rugenstein Deposition Excerpts, # 4 Exhibit Ex. 8 -- Boyd 30(b)(6) Deposition Excerpts Vol. 
2, # 5 Exhibit Ex. 10 -- Boyd Personal Deposition Excerpts, # 6 Exhibit Ex. 11 -- Boyd 30(b)
(6) Deposition Excerpts Vol. 1) (Benson, Thomas) (Entered: 07/08/2011)

07/18/2011 116 MOTION To Establish Correct Legal Standard on the Issue of Routine Maintenance, Repair 
and Replacement (RMRR) by DTE Energy, Detroit Edison Company. (Attachments: # 1 Index 
of Exhibits Index of Exhibits, # 2 Exhibit Exhibit 1: S. Rep. No. 91-1196, # 3 Exhibit Exhibit 2: 
40 CFR section 60.14(1)(1) (1976), # 4 Exhibit Exhibit 3: WEPCo NSR Applicability 
Determination (9/9/1988), # 5 Exhibit Exhibit 4: Final WEPCo Determination (10/14/1988), # 
6 Exhibit Exhibit 5: Revised WEPCo Determination (2/15/1989), # 7 Exhibit Exhibit 6: GAO 
Report (1990), # 8 Exhibit Exhibit 7: Tiber Memo (4/10/1990), # 9 Exhibit Exhibit 8: Dingell 
Letter (10/9/1990), # 10 Exhibit Exhibit 9: Rosenberg Letter (6/19/1991), # 11 Exhibit 
Exhibit 10: Nichols Letter w/ Attachment (May 1995), # 12 Exhibit Exhibit 11: DOJ Press 
Release (11/3/1999), # 13 Exhibit Exhibit 12: Alabama Power Order (2/25/2008), # 14 
Exhibit Exhibit 13: Declaration of Regina McCarthy (1/31/2011)) (Brownell, F.) (Entered: 
07/18/2011)

07/18/2011 117 MOTION for Partial Summary Judgment on the Legal Standards in this Case by United 
States. (Attachments: # 1 Index of Exhibits, # 2 Exhibit 1, # 3 Exhibit 2, # 4 Exhibit 3, # 5 
Exhibit 3-A, # 6 Exhibit 3-B, # 7 Exhibit 3-C, # 8 Exhibit 3-D, # 9 Exhibit 3-E, # 10 Exhibit 3-
F, # 11 Exhibit 3-G, # 12 Exhibit 3-H, # 13 Exhibit 3-I, # 14 Exhibit 3-J, # 15 Exhibit 3-K, # 
16 Exhibit 3-L, # 17 Exhibit 4, # 18 Exhibit 5, # 19 Exhibit 6, # 20 Exhibit 7, # 21 Exhibit 8, 
# 22 Exhibit 9, # 23 Proposed Order) (Quinn, Elias) (Entered: 07/18/2011)

07/22/2011 118 MOTION for Leave to File Excess Pages by All Defendants. (Attachments: # 1 Exhibit 
Proposed Order) (Sibley - NOT SWORN, George) (Entered: 07/22/2011)

07/25/2011 119 REPLY to Response re 107 MOTION for Summary Judgment filed by DTE Energy, Detroit 
Edison Company. (Attachments: # 1 Index of Exhibits, # 2 Exhibit Exhibit 3: Letter from NRG 
to EPA (3/10/2005), # 3 Exhibit Exhibit 4: Letter from EPA to NRG (5/16/2005)) (Brownell, F.) 
(Entered: 07/25/2011)

07/25/2011 120 NOTICE of Change of Address/Contact Information by Mark B Bierbower on behalf of DTE 
Energy, Detroit Edison Company. (Bierbower, Mark) (Entered: 07/25/2011)

07/25/2011 121 NOTICE of Change of Address/Contact Information by Lucinda M. Langworthy on behalf of 
DTE Energy, Detroit Edison Company. (Langworthy, Lucinda) (Entered: 07/25/2011)

07/25/2011 Attorney James W Rubin is discontinued from receiving Notices of Electronic Filing. Reason: 
no longer with Hunton &amp; Williams LLP. (Rubin, James) (Entered: 07/25/2011)

07/26/2011 122 NOTICE of Change of Address/Contact Information by Makram B Jaber on behalf of DTE 
Energy, Detroit Edison Company. (Jaber, Makram) (Entered: 07/26/2011)

07/26/2011 123 NOTICE of Change of Address/Contact Information by F. William Brownell on behalf of DTE 
Energy, Detroit Edison Company. (Brownell, F.) (Entered: 07/26/2011)

07/26/2011 124 ORDER granting 118 Motion for Leave to File Excess Pages. Signed by District Judge Bernard 
A. Friedman. (MWil) (Entered: 07/26/2011)

07/28/2011 125 RESPONSE to 116 MOTION To Establish Correct Legal Standard on the Issue of Routine 
Maintenance, Repair and Replacement (RMRR) MOTION To Establish Correct Legal Standard 
on the Issue of Routine Maintenance, Repair and Replacement (RMRR) MOTION To Establish 
Correct Legal Standard on the Issue of Routine Maintenance, Repair and Replacement 
(RMRR) MOTION To Establish Correct Legal Standard on the Issue of Routine Maintenance, 
Repair and Replacement (RMRR) filed by Natural Resources Defense Council, Sierra Club. 
(Attachments: # 1 Exhibit, # 2 Exhibit) (Bressett - NOT SWORN, Holly) (Entered: 



07/28/2011)

08/01/2011 126 RESPONSE to 116 MOTION To Establish Correct Legal Standard on the Issue of Routine 
Maintenance, Repair and Replacement (RMRR) MOTION To Establish Correct Legal Standard 
on the Issue of Routine Maintenance, Repair and Replacement (RMRR) MOTION To Establish 
Correct Legal Standard on the Issue of Routine Maintenance, Repair and Replacement 
(RMRR) MOTION To Establish Correct Legal Standard on the Issue of Routine Maintenance, 
Repair and Replacement (RMRR) filed by United States. (Attachments: # 1 Index of Exhibits, 
# 2 Exhibit 1, # 3 Exhibit 2, # 4 Exhibit 3, # 5 Exhibit 4, # 6 Exhibit 5) (Quinn, Elias) 
(Entered: 08/01/2011)

08/01/2011 127 RESPONSE to 117 MOTION for Partial Summary Judgment on the Legal Standards in this 
Case Defendants' Brief in Opposition to Plaintiff's Motion for Partial Summary Judgment filed 
by DTE Energy, Detroit Edison Company. (Attachments: # 1 Index of Exhibits Index of 
Exhibits, # 2 Exhibit Exhibit 1: Letter from Rosenberg to Dingell (6/19/1991), # 3 Exhibit 
Exhibit 2: U.S. Resp. &amp; Objections to Detroit Edison's First Set of Req. for Admis. 
(excerpts), # 4 Exhibit Exhibit 3: Transcript of 30(b)(6) Deposition of Michael Sewell, U.S. v. 
Ky. Utilities (excerpts)) (Brownell, F.) (Entered: 08/01/2011)

08/01/2011 128 MOTION for Leave to File Exhibit Under Seal by DTE Energy, Detroit Edison Company. 
(Brownell, F.) (Entered: 08/01/2011)

08/01/2011 129 SEALED EXHIBIT Exhibit 4 - Supplemental Expert Report of J. Golden (June 3, 2011) (excerpt) 
(Confidential) re 128 MOTION for Leave to File Exhibit Under Seal, 127 Response to Motion,, 
117 MOTION for Partial Summary Judgment on the Legal Standards in this Case by DTE 
Energy, Detroit Edison Company. (Brownell, F.) (Entered: 08/01/2011)

08/04/2011 130 ORDER for Additional Briefing., ( Brief due by 8/8/2011) Signed by District Judge Bernard A. 
Friedman. (MWil) (Entered: 08/04/2011)

08/05/2011 131 ORDER granting 128 Motion for Leave to File. Signed by District Judge Bernard A. Friedman. 
(MWil) (Entered: 08/05/2011)

08/05/2011 132 MOTION in Limine to Strike Defendants' Experts' Sur-Rebuttal Reports by United States. 
(Benson, Thomas) (Entered: 08/05/2011)

08/05/2011 133 ORDER REFERRING MOTION to Magistrate Judge R. Steven Whalen: 132 MOTION in Limine to 
Strike Defendants' Experts' Sur-Rebuttal Reports filed by United States. Signed by District 
Judge Bernard A. Friedman. (MWil) (Entered: 08/05/2011)

08/05/2011 134 MOTION in Limine to Exclude the Opinions of Edward Rothman by DTE Energy, Detroit Edison 
Company. (Attachments: # 1 Index of Exhibits Index of Exhibits, # 2 Exhibit Exhibit 4: 
Rothman Spreadsheet) (Johnson, Harry) (Entered: 08/05/2011)

08/05/2011 135 MOTION for Leave to File Exhibits Under Seal [Rothman] by DTE Energy, Detroit Edison 
Company. (Johnson, Harry) (Entered: 08/05/2011)

08/05/2011 136 SEALED EXHIBIT 1: Deposition Transcript of Edward Rothman (7/20/2011) re 135 MOTION 
for Leave to File Exhibits Under Seal [Rothman], 134 MOTION in Limine to Exclude the 
Opinions of Edward Rothman by DTE Energy, Detroit Edison Company. (Johnson, Harry) 
(Entered: 08/05/2011)

08/05/2011 137 SEALED EXHIBIT 2: Expert Report of Dr. Edward Rothman (4/22/2011) re 135 MOTION for 
Leave to File Exhibits Under Seal [Rothman], 134 MOTION in Limine to Exclude the Opinions 
of Edward Rothman by DTE Energy, Detroit Edison Company. (Johnson, Harry) (Entered: 
08/05/2011)

08/05/2011 138 SEALED EXHIBIT 3: Expert Report of Philip Hayet (4/22/2011) re 135 MOTION for Leave to 
File Exhibits Under Seal [Rothman], 134 MOTION in Limine to Exclude the Opinions of 
Edward Rothman by DTE Energy, Detroit Edison Company. (Johnson, Harry) (Entered: 
08/05/2011)

08/05/2011 139 SEALED EXHIBIT 5: Rebuttal &amp; Supplemental Expert Report of Philip Hayet (7/5/2011 
revised) re 135 MOTION for Leave to File Exhibits Under Seal [Rothman], 134 MOTION in 
Limine to Exclude the Opinions of Edward Rothman by DTE Energy, Detroit Edison Company. 
(Johnson, Harry) (Entered: 08/05/2011)

08/05/2011 140 SEALED EXHIBIT 6: Surrebuttal Expert Report of Mike King (8/1/2011) re 135 MOTION for 
Leave to File Exhibits Under Seal [Rothman], 134 MOTION in Limine to Exclude the Opinions 
of Edward Rothman by DTE Energy, Detroit Edison Company. (Johnson, Harry) (Entered: 
08/05/2011)

08/05/2011 141 MOTION in Limine to Exclude the Opinions of Robert H. Koppe and Ranajit Sahu by DTE 
Energy, Detroit Edison Company. (Attachments: # 1 Index of Exhibits Index of Exhibits, # 2 
Exhibit Exhibit 1: U.S. v. Ala. Power Co. (3/14/2011), # 3 Exhibit Exhibit 2: GADS Data 
Reporting Instructions, # 4 Exhibit Exhibit 4: U.S. v. Cinergy Trial Transcript Vol. 3 
(5/13/2009), # 5 Exhibit Exhibit 5: U.S. v. Cinergy Trial Transcript Vol. 7 (5/13/2008), # 6 
Exhibit Exhibit 6: U.S. v. Cinergy Order (12/29/2010), # 7 Exhibit Exhibit 7: U.S. v. Ala Power 
Co. Final Judgment Order (3/15/2011)) (Johnson, Harry) (Entered: 08/05/2011)

08/05/2011 142 MOTION for Leave to File Exhibits Under Seal [Koppe/Sahu] by DTE Energy, Detroit Edison 
Company. (Johnson, Harry) (Entered: 08/05/2011)



08/05/2011 143 SEALED EXHIBIT 3: Expert Report of Ranajit (Ron) Sahu (Apr. 22, 2011) re 141 MOTION in 
Limine to Exclude the Opinions of Robert H. Koppe and Ranajit Sahu, 142 MOTION for Leave 
to File Exhibits Under Seal [Koppe/Sahu] by DTE Energy, Detroit Edison Company. (Johnson, 
Harry) (Entered: 08/05/2011)

08/05/2011 144 SEALED EXHIBIT 8: Expert Report of Robert Koppe (Apr. 22, 2011) re 141 MOTION in Limine 
to Exclude the Opinions of Robert H. Koppe and Ranajit Sahu, 142 MOTION for Leave to File 
Exhibits Under Seal [Koppe/Sahu] by DTE Energy, Detroit Edison Company. (Johnson, Harry) 
(Entered: 08/05/2011)

08/05/2011 145 SEALED EXHIBIT 9: Supplemental Expert Report of Mike King (June 3, 2011) re 141 MOTION 
in Limine to Exclude the Opinions of Robert H. Koppe and Ranajit Sahu, 142 MOTION for 
Leave to File Exhibits Under Seal [Koppe/Sahu] by DTE Energy, Detroit Edison Company. 
(Johnson, Harry) (Entered: 08/05/2011)

08/05/2011 146 SEALED EXHIBIT 10: Deposition of Paul Fessler (June 8, 2011) re 141 MOTION in Limine to 
Exclude the Opinions of Robert H. Koppe and Ranajit Sahu, 142 MOTION for Leave to File 
Exhibits Under Seal [Koppe/Sahu] by DTE Energy, Detroit Edison Company. (Johnson, Harry) 
(Entered: 08/05/2011)

08/05/2011 147 SEALED EXHIBIT 11: Rebuttal and Supplemental Expert Report of Robert Koppe (July 6, 
2011) re 141 MOTION in Limine to Exclude the Opinions of Robert H. Koppe and Ranajit 
Sahu, 142 MOTION for Leave to File Exhibits Under Seal [Koppe/Sahu] by DTE Energy, 
Detroit Edison Company. (Johnson, Harry) (Entered: 08/05/2011)

08/05/2011 148 MOTION in Limine to Exclude the Opinions of Philip Hayet by DTE Energy, Detroit Edison 
Company. (Attachments: # 1 Index of Exhibits) (Johnson, Harry) (Entered: 08/05/2011)

08/05/2011 149 MOTION for Leave to File Exhibits Under Seal [Hayet] by DTE Energy, Detroit Edison 
Company. (Johnson, Harry) (Entered: 08/05/2011)

08/05/2011 150 SEALED EXHIBIT 1: Expert Report of Philip Hayet (4/22/2011) re 148 MOTION in Limine to 
Exclude the Opinions of Philip Hayet, 149 MOTION for Leave to File Exhibits Under Seal 
[Hayet] by DTE Energy, Detroit Edison Company. (Johnson, Harry) (Entered: 08/05/2011)

08/05/2011 151 SEALED EXHIBIT 2: Rebuttal and Supplemental Expert Report of Philip Hayet (July 5, 2011 
revised) re 148 MOTION in Limine to Exclude the Opinions of Philip Hayet, 149 MOTION for 
Leave to File Exhibits Under Seal [Hayet] by DTE Energy, Detroit Edison Company. (Johnson, 
Harry) (Entered: 08/05/2011)

08/05/2011 152 SEALED EXHIBIT 3: Deposition of Philip Hayet (7/15/2011) (excerpts) re 148 MOTION in 
Limine to Exclude the Opinions of Philip Hayet, 149 MOTION for Leave to File Exhibits Under 
Seal [Hayet] by DTE Energy, Detroit Edison Company. (Johnson, Harry) (Entered: 
08/05/2011)

08/08/2011 153 RESPONSE to 130 Order, Set Deadlines/Hearings Joint Response to Order for Additional 
Briefing Entered August 4, 2011 by DTE Energy, Detroit Edison Company, Natural Resources 
Defense Council, Sierra Club, United States. (Johnson, Harry) (Entered: 08/08/2011)

08/10/2011 154 MOTION for Leave to File Certain Exhibits Under Seal, MOTION for Leave to File Excess 
Pages on Reply in Support of Plaintiff's Motion for Partial Summary Judgment on the Legal 
Standards at Issue in This Case by United States. (Quinn, Elias) (Entered: 08/10/2011)

08/10/2011 155 REPLY to Response re 117 MOTION for Partial Summary Judgment on the Legal Standards in 
this Case filed by United States. (Attachments: # 1 Index of Exhibits, # 2 Exhibit 2, # 3 
Exhibit 3, # 4 Exhibit 4) (Quinn, Elias) (Entered: 08/10/2011)

08/10/2011 156 SEALED EXHIBIT S 1, 5, and 6 re 155 Reply to Response to Motion by United States. 
(Attachments: # 1 Exhibit Sealed Exhibit 1 to ECF No. 155, # 2 Exhibit Sealed Exhibit 5 to 
ECF No. 155, # 3 Exhibit Sealed Exhibit 6 to ECF No. 155) (Quinn, Elias) (Entered: 
08/10/2011)

08/10/2011 157 REPLY to Response re 116 MOTION To Establish Correct Legal Standard on the Issue of 
Routine Maintenance, Repair and Replacement (RMRR) MOTION To Establish Correct Legal 
Standard on the Issue of Routine Maintenance, Repair and Replacement (RMRR) MOTION To 
Establish Correct Legal Standard on the Issue of Routine Maintenance, Repair and 
Replacement (RMRR) MOTION To Establish Correct Legal Standard on the Issue of Routine 
Maintenance, Repair and Replacement (RMRR) filed by DTE Energy, Detroit Edison Company. 
(Attachments: # 1 Index of Exhibits Index of Exhibits, # 2 Exhibit Exhibit 1: Stipulation of 
Dismissal in U.S. v. Duke Energy (M.D.N.C.), # 3 Exhibit Exhibit 2: Complaint in U.S. v. Duke 
Energy (M.D.N.C.), # 4 Exhibit Exhibit 3: Slip Opinion in Sierra Club v. TVA (N.D. Ala.)) 
(Brownell, F.) (Entered: 08/10/2011)

08/10/2011 158 REPLY to Response re 116 MOTION To Establish Correct Legal Standard on the Issue of 
Routine Maintenance, Repair and Replacement (RMRR) MOTION To Establish Correct Legal 
Standard on the Issue of Routine Maintenance, Repair and Replacement (RMRR) MOTION To 
Establish Correct Legal Standard on the Issue of Routine Maintenance, Repair and 
Replacement (RMRR) MOTION To Establish Correct Legal Standard on the Issue of Routine 
Maintenance, Repair and Replacement (RMRR) Reply in Response to Intervenor-Plaintiffs' 
Opposition filed by DTE Energy, Detroit Edison Company. (Attachments: # 1 Exhibit Exhibit 



1: BNA article (5/10/2004) (excerpt)) (Brownell, F.) (Entered: 08/10/2011)

08/18/2011 159 ORDER Staying Deadlines. Signed by District Judge Bernard A. Friedman. (MWil) (Entered: 
08/18/2011)

08/23/2011 160 MEMORANDUM OPINION and ORDER granting 107 Defendants' MOTION for Summary 
Judgment Signed by District Judge Bernard A. Friedman. (CMul) (Entered: 08/23/2011)

08/23/2011 161 JUDGMENT in favor of Defendants against Plaintiff Signed by District Judge Bernard A. 
Friedman. (CMul) (Entered: 08/23/2011)

10/20/2011 162 NOTICE OF APPEAL by United States. Fee Status: No Fee Paid. (Benson, Thomas) (Entered: 
10/20/2011)

10/21/2011 163 CERTIFICATE OF SERVICE re 162 Notice of Appeal. (DPer) (Entered: 10/21/2011)

03/28/2013 164 JUDGMENT from U.S. Court of Appeals - Sixth Circuit re 162 Notice of Appeal filed by United 
States - Disposition: The judgment of the district court is REVERSED, and the case is 
REMANDED for further proceedings consistent with the opinion of this court. [Appeal Case 
Number 11-2328] (KKra) (Entered: 04/08/2013)

05/20/2013 167 MANDATE from U.S. Court of Appeals - Sixth Circuit as to 162 Notice of Appeal filed by United 
States [Appeal Case Number 11-2328] (KKra) (Entered: 05/23/2013)

05/22/2013 165 MOTION for Leave to File Motion for Summary Judgment and for Scheduling Order by All 
Defendants. (Attachments: # 1 Index of Exhibits, # 2 Exhibit Ex. 1: U.S. v. DTE Energy Co. 
(6th Cir. Mar. 28, 2013), # 3 Exhibit Ex. 2: Transcript PI Hearing (E.D. Mich. Jan. 19, 2011) 
(excerpt)) (Brownell, F.) (Entered: 05/22/2013)

05/22/2013 166 MOTION for Summary Judgment Based on Compliance with Pre-Construction Projection 
Requirements by All Defendants. (Attachments: # 1 Index of Exhibits, # 2 Exhibit Ex. 1: EPA, 
Notice and Finding of Violation (June 4, 2010), # 3 Exhibit Ex. 2: Declaration of Skiles Boyd 
(Nov. 3, 2010), # 4 Exhibit Ex. 3: Notification Letter (Mar. 12, 2010), # 5 Exhibit Ex. 4: 
Supplemental Declaration of Skiles Boyd (May 20, 2013), # 6 Exhibit Ex. 5: Transcript of 
Usitalo 30(b)(6) Deposition (excerpt)) (Brownell, F.) (Entered: 05/22/2013)

05/24/2013 168 MOTION Requesting Status Conference by United States. (Attachments: # 1 Exhibit P.I. 
Hearing Transcript Excerpt) (Quinn, Elias) (Entered: 05/24/2013)

05/28/2013 169 NOTICE TO APPEAR : Status/Scheduling Conference set for 6/5/2013 01:00 PM before 
District Judge Bernard A. Friedman (CMul) (Entered: 05/28/2013)

06/03/2013 170 STIPULATION AND ORDER re 169 Notice to Appear ( Status/ Scheduling Conference reset for 
Thursday, 6/20/2013 01:00 PM before District Judge Bernard A. Friedman) Signed by District 
Judge Bernard A. Friedman. (CMul) (Entered: 06/03/2013)

06/12/2013 171 ATTORNEY APPEARANCE: Nicholas J. Schroeck appearing on behalf of Natural Resources 
Defense Council, Sierra Club (Schroeck, Nicholas) (Entered: 06/12/2013)

06/13/2013 172 DTE's Report in Advance of Status Conference REPORT by All Defendants (Attachments: # 1 
Exhibit P.I. Hearing Transcript 1/19/2011 (excerpt)) (Brownell, F.) (Entered: 06/13/2013)

06/14/2013 173 NOTICE of Appearance by Shannon W. Fisk on behalf of Sierra Club. (Fisk, Shannon) 
(Entered: 06/14/2013)

06/20/2013 Minute Entry for proceedings held before District Judge Bernard A. Friedman: Motion Hearing 
held on 6/20/2013 re 165 MOTION for Leave to File Motion for Summary Judgment and for 
Scheduling Order filed by Detroit Edison Company, DTE Energy Disposition: Motion granted 
and briefing dates established.(Court Reporter Joan Morgan) (CMul) (Entered: 06/20/2013)

07/03/2013 174 ORDER granting 165 Motion for Leave to File. Signed by District Judge Bernard A. Friedman. 
(CMul) (Entered: 07/03/2013)

07/03/2013 175 ORDER on briefing re 166 MOTION for Summary Judgment Based on Compliance with Pre-
Construction Projection Requirements filed by Detroit Edison Company, DTE Energy. Signed 
by District Judge Bernard A. Friedman. (CMul) (Entered: 07/03/2013)

07/03/2013 176 NOTICE TO APPEAR BY TELEPHONE: Status Conference set for 10/9/2013 02:00 PM before 
District Judge Bernard A. Friedman (CMul) (Entered: 07/03/2013)

08/01/2013 177 MOTION for Leave to File Opposition Brief and Supporting Documents Under Seal by United 
States. (Attachments: # 1 Proposed Order) (Quinn, Elias) (Entered: 08/01/2013)

08/02/2013 178 SEALED RESPONSE re 166 Motion for Summary Judgment,, regarding DTE's Preconstruction 
Compliance by United States. (Attachments: # 1 Index of Exhibits, # 2 Exhibit A - Project 
Authorization Documents, # 3 Exhibit B - Capital Plan Summary, # 4 Exhibit C - DTE RFA 
Responses, # 5 Exhibit D - Final ROR Inputs, # 6 Exhibit E - White Email, # 7 Exhibit F - 
Reliability Improvement Study, # 8 Exhibit G - Hayett Report, # 9 Exhibit H - Fessler Depo 
Excerpt) (Quinn, Elias) (Entered: 08/02/2013)

08/02/2013 179 RESPONSE to 166 MOTION for Summary Judgment Based on Compliance with Pre-
Construction Projection Requirements - Opposition to Motion filed by Sierra Club. (Fisk, 
Shannon) (Entered: 08/02/2013)

08/06/2013 180 ORDER granting 177 Motion for Leave to File. Signed by District Judge Bernard A. Friedman. 



(CMul) (Entered: 08/06/2013)

08/16/2013 181 NOTICE by United States re 178 Sealed Response to Motion,, of Redacted Filing 
(Attachments: # 1 U.S. Opposition Brief, # 2 Index of Exhibits, # 3 Exhibit A (redacted), # 4 
Exhibit C, # 5 Exhibit D, # 6 Exhibit E, # 7 Exhibit G (redacted), # 8 Exhibit H) (Quinn, Elias) 
(Entered: 08/16/2013)

08/19/2013 182 MOTION for Leave to File Excess Pages for Reply Brief in Support of Defendants' Motion for 
Summary Judgment by All Defendants. (Sibley - NOT SWORN, George) (Entered: 
08/19/2013)

08/23/2013 183 REPLY to Response re 166 MOTION for Summary Judgment Based on Compliance with Pre-
Construction Projection Requirements filed by DTE Energy, Detroit Edison Company. 
(Attachments: # 1 Exhibit Ex. 1 - Complaint in U.S. v. OGE, No. 13-690 (W.D. Okla.)) 
(Brownell, F.) (Entered: 08/23/2013)

09/03/2013 184 MOTION for Leave to File First Amended Complaint by United States. (Attachments: # 1 
Index of Exhibits, # 2 Att. 1 (Proposed Amended Complaint), # 3 Att. 2 (Excerpts of 
Preliminary Injunction Transcript), # 4 Att. 3 (3.September 19, 2007 Letter, W. Rugenstein 
to W. Presson), # 5 Att. 4 (4.March 6, 2007 Letter, W. Rugenstein to L. Fiedler), # 6 Att. 5 
(5.February 26, 2010 Letter, K. Guertin to T. Seidel)) (Benson, Thomas) (Entered: 
09/03/2013)

09/06/2013 185 STIPULATION of Dismissal of Natural Resources Defense Council's Claims in Intervention 
Pursuant to FRCP 41(A)(1) by Natural Resources Defense Council, Sierra Club (Schroeck, 
Nicholas) (Entered: 09/06/2013)

09/06/2013 186 MOTION for Leave to File a First Amended Complaint by Sierra Club. (Attachments: # 1 
Exhibit First Amended Complaint) (Fisk, Shannon) (Entered: 09/06/2013)

09/20/2013 187 RESPONSE to 184 MOTION for Leave to File First Amended Complaint filed by DTE Energy, 
Detroit Edison Company. (Attachments: # 1 Index of Exhibits Index of Exhibits, # 2 Exhibit 
Ex. 1: 2009 NOV, # 3 Exhibit Ex. 2: MDEQ PSD Workbook (Oct. 2003) (excerpt), # 4 Exhibit 
Ex. 3: Letter to EPA (June 23, 2010), # 5 Exhibit Ex. 4: Boyd Declaration (Nov. 3, 2010), # 6 
Exhibit Ex. 5: DTE Presentation (July 23, 2007), # 7 Exhibit Ex. 6: DTE Presentation (Apr. 23, 
2008), # 8 Exhibit Ex. 7: 2008 NSR Emissions Report for Trenton Channel (Feb. 21, 2009)) 
(Brownell, F.) (Entered: 09/20/2013)

09/20/2013 188 STIPULATION of Parties Extending the Dealines to File Reply Briefs in Support of Motions to 
Amend the Complaint by Sierra Club, United States (Furrie, Kristin) (Entered: 09/20/2013)

09/23/2013 189 RESPONSE to 186 MOTION for Leave to File a First Amended Complaint filed by DTE Energy, 
Detroit Edison Company. (Brownell, F.) (Entered: 09/23/2013)

10/01/2013 190 MOTION to Stay the Briefing Schedule and Reschedule the Status Conference due to a Lack 
in Appropriations by United States. (Furrie, Kristin) (Entered: 10/01/2013)

10/02/2013 TEXT-ONLY NOTICE: Hearing on October 9, 2013 is Cancelled (CMul) (Entered: 10/02/2013)

10/03/2013 191 ORDER granting 190 Motion to Stay. Signed by District Judge Bernard A. Friedman. (CMul) 
(Entered: 10/03/2013)

10/18/2013 192 NOTICE by United States of Restored Appropriations and Stipulated Order Extending 
Deadlines for Reply Briefs (Quinn, Elias) (Entered: 10/18/2013)

10/21/2013 193 STIPULATION AND ORDER LIFTING STAY and establishing briefing deadlines Signed by 
District Judge Bernard A. Friedman. (CMul) (Entered: 10/21/2013)

10/25/2013 194 REPLY to Response re 184 MOTION for Leave to File First Amended Complaint filed by United 
States. (Furrie, Kristin) (Entered: 10/25/2013)

10/25/2013 195 REPLY to Response re 186 MOTION for Leave to File a First Amended Complaint filed by 
Sierra Club. (Fisk, Shannon) (Entered: 10/25/2013)

03/03/2014 196 OPINION AND ORDER granting 166 Motion for Summary Judgment. Signed by District Judge 
Bernard A. Friedman. (CMul) (Entered: 03/03/2014)

03/04/2014 197 Notice of E-mail Delivery Failure as to attorney Justin Savage. Bounced NEF for 196 Order on 
Motion for Summary Judgment. (SSch) (Entered: 03/04/2014)

03/11/2014 198 Ex Parte MOTION for Withdrawal of Attorney Justin Savage by United States. (Benson, 
Thomas) (Entered: 03/11/2014)

03/11/2014 199 ORDER granting 198 Motion to Withdraw as Attorney.. Signed by District Judge Bernard A. 
Friedman. (CMul) (Entered: 03/11/2014)

04/02/2014 200 MOTION for Leave to File Any Rule 54(b) Motion by June 30, 2014 by United States. (Benson, 
Thomas) (Entered: 04/02/2014)

04/02/2014 201 MOTION Certification of Partial Final Judgment by Sierra Club. (Attachments: # 1 Index of 
Exhibits, # 2 Exhibit A, # 3 Exhibit B) (Fisk, Shannon) (Entered: 04/02/2014)

04/09/2014 202 ORDER granting 184 Motion for Leave to File;and granting 186 Motion for Leave to File 
Amended Complaints. Signed by District Judge Bernard A. Friedman. (CMul) (Entered: 
04/09/2014)



04/09/2014 203 AMENDED COMPLAINT filed by United States against DTE Energy, Detroit Edison Company. 
NO NEW PARTIES ADDED. (Benson, Thomas) (Entered: 04/09/2014)

04/11/2014 204 RESPONSE to 201 MOTION Certification of Partial Final Judgment , 200 MOTION for Leave to 
File Any Rule 54(b) Motion by June 30, 2014 filed by DTE Energy, Detroit Edison Company. 
(Brownell, F.) (Entered: 04/11/2014)

04/11/2014 205 MOTION for Reconsideration re 202 Order on Motion for Leave to File, Motion for 
Reconsideration or Clarification by DTE Energy, Detroit Edison Company. (Brownell, F.) 
(Entered: 04/11/2014)

04/16/2014 206 NOTICE of Appearance by Susan L. Williams on behalf of Sierra Club. (Williams, Susan) 
(Entered: 04/16/2014)

04/18/2014 207 (STRICKEN 4/23/2014) RESPONSE to 205 MOTION for Reconsideration re 202 Order on 
Motion for Leave to File, Motion for Reconsideration or Clarification filed by Sierra Club. (Fisk, 
Shannon) Modified on 4/23/2014 (CMul). (Entered: 04/18/2014)

04/23/2014 208 NOTICE TO APPEAR BY TELEPHONE: Tele/Status Conference set for 5/13/2014 01:00 PM 
before District Judge Bernard A. Friedman Plaintiff to initiate call/ or circulate call-in number. 
(CMul) (Entered: 04/23/2014)

04/23/2014 209 ORDER to Strike 207 Response to Motion filed by Sierra Club. Signed by District Judge 
Bernard A. Friedman. (CMul) (Entered: 04/23/2014)

04/24/2014 210 MOTION for Leave to File Response to Defendants' Motion for Reconsideration or 
Clarification by Sierra Club. (Attachments: # 1 Exhibit A) (Fisk, Shannon) (Entered: 
04/24/2014)

04/24/2014 211 MOTION for Extension of Time to File Answer re 203 Amended Complaint by DTE Energy, 
Detroit Edison Company. (Brownell, F.) (Entered: 04/24/2014)

04/30/2014 212 NOTICE of Appearance by Mary M. Whittle on behalf of Sierra Club. (Whittle, Mary) (Entered: 
04/30/2014)

05/13/2014 213 ORDER granting 200 Motion for Leave to File; and stay ruling on 201 intervenor-plaintiffs 
motion for certification ofpartial final judgment. Signed by District Judge Bernard A. 
Friedman. (CMul) (Entered: 05/13/2014)

05/13/2014 Minute Entry for proceedings held before District Judge Bernard A. Friedman: Telephonic 
Status Conference held on 5/13/2014 Disposition: Motion for leave to file response to 
reconsideration is granted. Motion for reconsideration is granted. Motion for extension of 
time to answer amended complaint is granted.(Court Reporter Joan Morgan) (CMul) 
(Entered: 05/14/2014)

05/22/2014 214 AMENDED COMPLAINT filed by Sierra Club against DTE Energy, Detroit Edison Company. NO 
NEW PARTIES ADDED. (Fisk, Shannon) (Entered: 05/22/2014)

05/27/2014 215 MOTION for Extension of Time to File Answer re 214 Amended Complaint by DTE Energy, 
Detroit Edison Company. (Brownell, F.) (Entered: 05/27/2014)

06/17/2014 216 ORDER granting 215 Motion for Extension of Time to Answer. Signed by District Judge 
Bernard A. Friedman. (CMul) (Entered: 06/17/2014)

06/30/2014 217 ORDER granting in part 205 Motion for Reconsideration ; granting 210 Motion for Leave to 
File; and granting 211 Motion for Extension of Time to Answer All Defendants.. Signed by 
District Judge Bernard A. Friedman. (CMul) (Entered: 06/30/2014)

06/30/2014 218 MOTION for Judgment Pursuant to Rule 54(b) by United States. (Benson, Thomas) (Entered: 
06/30/2014)

06/30/2014 219 MOTION to Stay District Court Proceedings Pending Resolution of Appeals by DTE Energy, 
Detroit Edison Company. (Brownell, F.) (Entered: 06/30/2014)

08/05/2014 220 ORDER granting 201 Motion for partial summary judgment; granting 218 Motion for partial 
summary judgment; and granting 219 Motion to Stay pending appeals. Signed by District 
Judge Bernard A. Friedman. (CMul) (Entered: 08/05/2014)

10/03/2014 221 NOTICE OF APPEAL by United States. Fee Status: No Fee Paid. (Benson, Thomas) (Entered: 
10/03/2014)

10/03/2014 222 NOTICE OF APPEAL by Sierra Club re 196 Order on Motion for Summary Judgment, 220 Order 
on Motion - Free, Order on Motion for Judgment, Order on Motion to Stay. Receipt No: 0645-
4843691 - Fee: $ 505 - Fee Status: Fee Paid. (Fisk, Shannon) (Entered: 10/03/2014)

10/03/2014 223 Certificate of Service re 221 Notice of Appeal. (KKra) (Entered: 10/03/2014)

10/03/2014 224 Certificate of Service re 222 Notice of Appeal,. (KKra) (Entered: 10/03/2014)

10/15/2014 Court Reporter Acknowledgment of Transcript Order Form received on October 13, 2014. 
Transcript for court proceeding held on: June 20, 2013; May 13, 2014. Estimated transcript 
completion date: Sept. 22, 2014. Estimated number of pages: 50. Payment arrangements 
were made on October 13, 2014. (Morgan, J) (Entered: 10/15/2014)

10/21/2014 225 TRANSCRIPT of Telephonic Conference held on May 13, 2014. (Court Reporter/Transcriber: 



Joan L. Morgan) (Number of Pages: 6) (Appeal Purposes) The parties have 21 days to file 
with the court and Court Reporter/Transcriber a Redaction Request of this transcript. If no 
request is filed, the transcript may be made remotely electronically available to the public 
without redaction after 90 days. Redaction Request due 11/12/2014. Redacted Transcript 
Deadline set for 11/21/2014. Release of Transcript Restriction set for 1/20/2015. Transcript 
may be viewed at the court public terminal or purchased through the Court 
Reporter/Transcriber before the deadline for Release of Transcript Restriction. After that 
date, the transcript is publicly available. (Morgan, J) (Entered: 10/21/2014)

10/21/2014 226 TRANSCRIPT of Telephonic Conference held on June 20, 2013. (Court Reporter/Transcriber: 
Joan L. Morgan) (Number of Pages: 20) (Appeal Purposes) The parties have 21 days to file 
with the court and Court Reporter/Transcriber a Redaction Request of this transcript. If no 
request is filed, the transcript may be made remotely electronically available to the public 
without redaction after 90 days. Redaction Request due 11/12/2014. Redacted Transcript 
Deadline set for 11/21/2014. Release of Transcript Restriction set for 1/20/2015. Transcript 
may be viewed at the court public terminal or purchased through the Court 
Reporter/Transcriber before the deadline for Release of Transcript Restriction. After that 
date, the transcript is publicly available. (Morgan, J) (Entered: 10/21/2014)

10/24/2014 Court Reporter Acknowledgment of Transcript Order Form received on October 22, 2014. 
Transcript for court proceeding held on: June 20, 2013, May 13, 2014. Estimated transcript 
completion date: on file. Estimated number of pages: 26. Payment arrangements were 
made on October 22, 204. (Morgan, J) (Entered: 10/24/2014)

11/18/2014 227 Letter from Thomas A. Benson (CMul) (Entered: 11/18/2014)

01/10/2017 228 OPINION and JUDGMENT from U.S. Court of Appeals - Sixth Circuit re 222 Notice of Appeal, 
filed by Sierra Club, 221 Notice of Appeal filed by United States [Appeal Case Number 14-
2274/14-2275] (Ahmed, N) Modified on 1/10/2017 (Ahmed, N). (Entered: 01/10/2017)

03/07/2017 229 ATTORNEY APPEARANCE: Andrea E. Hayden appearing on behalf of DTE Energy, Detroit 
Edison Company (Hayden, Andrea) (Entered: 03/07/2017)

05/16/2017 230 ORDER from U.S. Court of Appeals - Sixth Circuit re 222 Notice of Appeal, filed by Sierra Club, 
221 Notice of Appeal filed by United States [Appeal Case Number 14-2274/14-2275] 
(Ahmed, N) (Entered: 05/16/2017)

08/02/2017 231 Ex Parte MOTION for Withdrawal of Attorney Mary M. Whittle by Sierra Club. (Fisk, Shannon) 
(Entered: 08/02/2017)

08/03/2017 232 (VACATED 8/4/17)ORDER granting 231 Motion to Withdraw as Attorney.. Signed by District 
Judge Bernard A. Friedman. (CMul) Modified on 8/4/2017 (CMul). (Entered: 08/03/2017)

08/04/2017 233 ORDER granting 231 Ex Parte MOTION for Withdrawal of Attorney Mary M. Whittle filed by 
Sierra Club. Signed by District Judge Bernard A. Friedman. (CMul) (Entered: 08/04/2017)

08/04/2017 TEXT-ONLY ORDER vacating 232 Order on Motion to Withdraw as Attorney. (Wrong image 
attached). Signed by District Judge Bernard A. Friedman. (CMul) (Entered: 08/04/2017)

08/07/2017 234 LETTER from the US Supreme Court that a petition for writ of certiorari was filed on 
7/31/2017. [Supreme Court Case Number: 17-170] [Court of Appeals Case Number: 14-
2274, 14-2275] (Ahmed, N) (Entered: 08/07/2017)

12/14/2017 235 LETTER from the US Supreme Court denying the petition for writ of certiorari [Supreme Court 
Case Number: 17-170] [Court of Appeals Case Number: 14-2274, 14-2275] (DWor) 
(Entered: 12/14/2017)

12/14/2017 236 MANDATE from U.S. Court of Appeals - Sixth Circuit as to 222 Notice of Appeal, filed by Sierra 
Club, 230 Appeal Order/Opinion/Judgment, 221 Notice of Appeal filed by United States 
[Appeal Case Number 14-2275/14-2274] (DWor) (Entered: 12/14/2017)

01/24/2018 237 NOTICE TO APPEAR: Status Conference set for 2/7/2018 01:00 PM before District Judge 
Bernard A. Friedman (JCur) (Entered: 01/24/2018)

02/01/2018 238 Joint MOTION to Stay Pending Settlement Negotiations by All Defendants. (Johnson, Harry) 
(Entered: 02/01/2018)

02/02/2018 239 ORDER granting 238 Joint Motion to Stay for 120 Days Pending Settlement Negotiations. 
Signed by District Judge Bernard A. Friedman. (JCur) (Entered: 02/02/2018)

02/02/2018 TEXT-ONLY NOTICE: Status Conference on 2/7/2018 is Cancelled 237 . (JCur) (Entered: 
02/02/2018)

04/11/2018 240 NOTICE of Change of Address/Contact Information by F. William Brownell on behalf of DTE 
Energy, Detroit Edison Company. (Brownell, F.) (Entered: 04/11/2018)

06/11/2018 241 Joint MOTION Stay of Litigation by All Parties by United States. (Benson, Thomas) (Entered: 
06/11/2018)

06/14/2018 242 ORDER granting 241 Joint Motion to Stay Case 180 days pending settlement negotiations. 
Signed by District Judge Bernard A. Friedman. (JCur) (Entered: 06/14/2018)

12/12/2018 243 Joint MOTION to Stay Litigation on Behalf of All Parties by United States. (Benson, Thomas) 
(Entered: 12/12/2018)



Order documents from our nationwide document retrieval service. 
- OR - Call 1.866.540.8818. 

12/13/2018 244 ORDER granting 243 Joint Motion to Stay the Case for Six Months. Signed by District Judge 
Bernard A. Friedman. (JCur) (Entered: 12/13/2018)

Copyright © 2019 LexisNexis CourtLink, Inc. All rights reserved. 
*** THIS DATA IS FOR INFORMATIONAL PURPOSES ONLY ***  



 

 

 

 

 

 

EXHIBIT B 



12/10/2018 Search - Supreme Court of the United States

https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/17-170.html 1/3

 

 
 

 Search documents in this case: Search

No. 17-170 

Title: DTE Energy Company, et al., Petitioners 
v.  
United States, et al.

Docketed: August 2, 2017

Lower Ct: United States Court of Appeals for the Sixth Circuit

   Case Numbers: (14-2274, 14-2275)

   Decision Date: January 10, 2017

   Rehearing Denied: May 1, 2017

 

DATE PROCEEDINGS AND ORDERS

Jul 31 2017 Petition for a writ of certiorari filed. (Response due September 1, 2017)

Aug 22 2017 Order extending time to file response to petition to and including October 2, 2017, for all respondents.

Aug 31 2017 Brief amici curiae of The Electric Reliability Corrdinating Council, et al. filed.

Sep 26 2017 Order further extending time to file response to petition to and including November 1, 2017, for all respondents.

https://www.supremecourt.gov/rss/cases/17-170.xml


12/10/2018 Search - Supreme Court of the United States

https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/17-170.html 2/3

Nov 01 2017 Brief of respondent United States in opposition filed.

Nov 01 2017 Brief of respondent Sierra Club in opposition filed.

Nov 15 2017 Reply of petitioners DTE Energy Company, et al. filed.

Main Document Certificate of Word Count Proof of Service

Nov 20 2017 DISTRIBUTED for Conference of 12/8/2017.

Dec 08 2017 Letter received from counsel for petitioners December 8, 2017. (Distributed)

Dec 11 2017 Petition DENIED.

 

NAME ADDRESS PHONE

Attorneys for Petitioners

F. William Brownell 
    Counsel of Record

Hunton & Williams LLP 
2200 Pennsylvania Avenue, NW 
Washington, DC 20037 
 
bbrownell@hunton.com

(202) 955-1500

Party name: DTE Energy Company, et al.

Attorneys for Respondents

http://www.supremecourt.gov/DocketPDF/17/17-170/20254/20171115150329311_FinalDTEreplyCertPDFA.pdf
http://www.supremecourt.gov/DocketPDF/17/17-170/20254/20171115150355045_CertificateOfCompliance_DTEreply111517PDFA.pdf
http://www.supremecourt.gov/DocketPDF/17/17-170/20254/20171115150421186_AffidavitOfService_DTEreply111517PDFA.pdf


12/10/2018 Search - Supreme Court of the United States

https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/17-170.html 3/3

  

Noel Francisco 
    Counsel of Record

Solicitor General 
United States Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530-0001 
 
SupremeCtBriefs@USDOJ.gov

202-514-2217

Party name: United States

Michael Soules 
    Counsel of Record

Earthjustice 
1625 Massachusetts Avenue NW 
Suite 702 
Washington , DC 20036 
 
msoules@earthjustice.org

2026674500

Party name: Sierra Club

Other

Scott Howard Segal 
    Counsel of Record

Bracewell, LLP 
2001 M Street, NW 
Suite 900 
Washington, DC 20036 
 
scott.segal@bracewell.com

(202)-828-5845

Party name: The Electric Reliability Corrdinating Council, et al.
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Harlow, David - Page 1

New Entrant Report | U.S. Office of Government Ethics; 5 C.F.R. part 2634 | Form Approved: OMB No. (3209-0001) (March 2014)

Executive Branch Personnel

Public Financial Disclosure Report (OGE Form 278e)

 
Filer's Information

Harlow, David
 

Senior Counsel to the Assistant Administrator for Air and Radiation, Environmental Protection Agency
 

Date of Appointment: 10/01/2017

Other Federal Government Positions Held During the Preceding 12 Months:

None

 

Electronic Signature - I certify that the statements I have made in this form are true, complete and correct to the best of my knowledge.
 

/s/ Harlow, David [electronically signed on 10/28/2017 by Harlow, David in Integrity.gov] 

 

Agency Ethics Official's Opinion - On the basis of information contained in this report, I conclude that the filer is in compliance with applicable laws and regulations

(subject to any comments below).

/s/ Fugh, Justina, Certifying Official [electronically signed on 12/18/2017 by Fugh, Justina in Integrity.gov]

 

Other review conducted by

 

U.S. Office of Government Ethics Certification
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Data Revised 12/07/2017

 

Data Revised 11/17/2017

 

Data Revised 11/13/2017

 

Data Revised 11/12/2017
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1. Filer's Positions Held Outside United States Government

 

2. Filer's Employment Assets & Income and Retirement Accounts

 

# ORGANIZATION NAME CITY, STATE ORGANIZATION
TYPE

POSITION HELD FROM TO

1 Hunton & Williams, LLP Washington,
District of
Columbia

Law Firm Counsel 8/1986 9/2017

# DESCRIPTION EIF VALUE INCOME TYPE INCOME
AMOUNT

1 Hunton & Williams, LLP (law firm) N/A Salary $421,189

2 Fidelity 401(k)

2.1 Neuberger Berman Genesis Fund Class R6
(NRGSX)

Yes $100,001 -
$250,000

None (or less
than $201)

2.2 Dodge & Cox Stock Fund (DODGX) Yes $100,001 -
$250,000

None (or less
than $201)

2.3 Fidelity Puritan Fund (FPURX) Yes $100,001 -
$250,000

None (or less
than $201)

2.4 Fidelity Managed Income Portfolio Class 1 Yes $50,001 -
$100,000

None (or less
than $201)

2.5 Fidelity Diversified International Fund Class
K (FDIKX)

Yes $15,001 -
$50,000

None (or less
than $201)

2.6 Wells Fargo Stable Value Fund Q Yes $1,001 - $15,000 None (or less
than $201)
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3. Filer's Employment Agreements and Arrangements

 

4. Filer's Sources of Compensation Exceeding $5,000 in a Year

 

5. Spouse's Employment Assets & Income and Retirement Accounts

# EMPLOYER OR PARTY CITY, STATE STATUS AND TERMS DATE

1 Hunton & Williams LLP Richmond,
Virginia

I will continue to participate in this defined
contribution plan, but the plan sponsor no longer
makes contributions.

8/1986

# SOURCE NAME CITY, STATE BRIEF DESCRIPTION OF DUTIES

1 Hunton & Williams, LLP Washington,
District of
Columbia

Provide legal advice and other services to clients.

2 Agrium Inc. & NU-West Industries, Inc. Bellevue,
Washington

Provide legal advice and services.

3 Chevron Corporation San Ramon,
California

Provide legal advice and services.

4 George R. Jarkesy, Jr. Unknown Provide legal advice and services.

5 LG&E and KU Energy, LLC Louisville,
Kentucky

Provide legal advice and services.

6 National Stone, Sand & Gravel Association Alexandria,
Virginia

Provide legal advice and services.

7 Sunflower Electric Power Corp. Hays, Kansas Provide legal services and services.

8 Utility Air Regulatory Group Washington,
District of
Columbia

Provide legal advice and services.
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6. Other Assets and Income

# DESCRIPTION EIF VALUE INCOME TYPE INCOME
AMOUNT

1 American Century Heritage TWHIX IRA Yes $50,001 -
$100,000

None (or less
than $201)

# DESCRIPTION EIF VALUE INCOME TYPE INCOME
AMOUNT

1 American Century Ultra Fund Investor Class
(TWCUX)

Yes $15,001 -
$50,000

$1,001 - $2,500

2 Charles Schwab Brokerage Account No $15,001 -
$50,000

None (or less
than $201)

2.1 Cash/Money Market Account N/A $15,001 -
$50,000

None (or less
than $201)

3 Merrill Lynch AXA No $500,001 -
$1,000,000

None (or less
than $201)

3.1 AXA Large Cap Growth Managed Vola Yes $50,001 -
$100,000

None (or less
than $201)

3.2 AXA Large Cap Value Managed Vol Yes $50,001 -
$100,000

None (or less
than $201)

3.3 EQ/Core Bond In Yes $50,001 -
$100,000

None (or less
than $201)

3.4 AXA Large Cap Core Managed Vol Yes $15,001 -
$50,000

None (or less
than $201)

3.5 Multimanager Technot Yes $15,001 -
$50,000

None (or less
than $201)

3.6 EQ/International Equity Index Yes $15,001 -
$50,000

None (or less
than $201)

3.7 EQ/Quality Bond PLUS Yes $50,001 -
$100,000

None (or less
than $201)
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7. Transactions

 
(N/A) - Not required for this type of report

 

8. Liabilities

# DESCRIPTION EIF VALUE INCOME TYPE INCOME
AMOUNT

3.8 AXA Moderate Allocation Yes $15,001 -
$50,000

None (or less
than $201)

3.9 AXA International Core Managed Volatility Yes $15,001 -
$50,000

None (or less
than $201)

3.10 AXA Mid Cap Value Managed Volatility Yes $15,001 -
$50,000

None (or less
than $201)

3.11 EQ/Mid Cap Index Yes $15,001 -
$50,000

None (or less
than $201)

3.12 AXA 2000 Managed Volati Yes $15,001 -
$50,000

None (or less
than $201)

3.13 AXA/AB Short Duration Government Bond Yes $15,001 -
$50,000

None (or less
than $201)

4 Invesco IRA Yes $15,001 -
$50,000

None (or less
than $201)

4.1 Invesco American Franchise Fund - Class A Yes $15,001 -
$50,000

None (or less
than $201)

4.2 Invesco Developing Markets Fund - Class A Yes $15,001 -
$50,000

None (or less
than $201)

4.3 Invesco Mid Cap Growth Fund - Class A Yes $1,001 - $15,000 None (or less
than $201)
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9. Gifts and Travel Reimbursements

 
(N/A) - Not required for this type of report

 

Endnotes

# CREDITOR NAME TYPE AMOUNT YEAR
INCURRED

RATE TERM

1 Bank of America Exercised Line
of Credit

$50,001 -
$100,000

2015 5.285 240 months

2 USAA Savings Bank See Endnote Credit Card $15,001 -
$50,000

2017 7.9 N/A

3 USAA Savings Bank See Endnote Credit Card $15,001 -
$50,000

2016 7.9 N/A

4 Bank of America See Endnote Credit Card $10,001 -
$15,000

2017 11.24 N/A

5 Bank of America See Endnote Credit Card $10,001 -
$15,000

2016 11.24 N/A

PART # ENDNOTE

8. 2 The outstanding balance on this card occasionally exceeded the specified amount during the calendar
year.

8. 3 The outstanding balance on this card occasionally exceeded the specified amount during the calendar
year.

8. 4 The outstanding balance on this card occasionally exceeded the specified amount during the calendar
year.

8. 5 The outstanding balance on this card occasionally exceeded the specified amount during the calendar
year.



●
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Summary of Contents
 

1. Filer's Positions Held Outside United States Government

 
Part 1 discloses positions that the filer held at any time during the reporting period (excluding positions with the United States Government). Positions are reportable
even if the filer did not receive compensation.

 
This section does not include the following: (1) positions with religious, social, fraternal, or political organizations; (2) positions solely of an honorary nature; (3) positions
held as part of the filer's official duties with the United States Government; (4) mere membership in an organization; and (5) passive investment interests as a limited
partner or non-managing member of a limited liability company.

 

2. Filer's Employment Assets & Income and Retirement Accounts

 
Part 2 discloses the following:
 

Sources of earned and other non-investment income of the filer totaling more than $200 during the reporting period (e.g., salary, fees, partnership share,
honoraria, scholarships, and prizes)
Assets related to the filer's business, employment, or other income-generating activities that (1) ended the reporting period with a value greater than $1,000 or (2)
produced more than $200 in income during the reporting period (e.g., equity in business or partnership, stock options, retirement plans/accounts and their
underlying holdings as appropriate, deferred compensation, and intellectual property, such as book deals and patents)

 
This section does not include assets or income from United States Government employment or assets that were acquired separately from the filer's business,
employment, or other income-generating activities (e.g., assets purchased through a brokerage account). Note: The type of income is not required if the amount of
income is $0 - $200 or if the asset qualifies as an excepted investment fund (EIF).

 

3. Filer's Employment Agreements and Arrangements

 
Part 3 discloses agreements or arrangements that the filer had during the reporting period with an employer or former employer (except the United States
Government), such as the following:
 

Future employment
Leave of absence
Continuing payments from an employer, including severance and payments not yet received for previous work (excluding ordinary salary from a current employer)
Continuing participation in an employee welfare, retirement, or other benefit plan, such as pensions or a deferred compensation plan
Retention or disposition of employer-awarded equity, sharing in profits or carried interests (e.g., vested and unvested stock options, restricted stock, future share of
a company's profits, etc.)

 



●

●

●
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4. Filer's Sources of Compensation Exceeding $5,000 in a Year

 
Part 4 discloses sources (except the United States Government) that paid more than $5,000 in a calendar year for the filer's services during any year of the reporting
period.

 
The filer discloses payments both from employers and from any clients to whom the filer personally provided services. The filer discloses a source even if the source
made its payment to the filer's employer and not to the filer. The filer does not disclose a client's payment to the filer's employer if the filer did not provide the services
for which the client is paying.

 

5. Spouse's Employment Assets & Income and Retirement Accounts

 
Part 5 discloses the following:
 

Sources of earned income (excluding honoraria) for the filer's spouse totaling more than $1,000 during the reporting period (e.g., salary, consulting fees, and
partnership share)
Sources of honoraria for the filer's spouse greater than $200 during the reporting period
Assets related to the filer's spouse's employment, business activities, other income-generating activities that (1) ended the reporting period with a value greater
than $1,000 or (2) produced more than $200 in income during the reporting period (e.g., equity in business or partnership, stock options, retirement plans/accounts
and their underlying holdings as appropriate, deferred compensation, and intellectual property, such as book deals and patents)

 
This section does not include assets or income from United States Government employment or assets that were acquired separately from the filer's spouse's business,
employment, or other income-generating activities (e.g., assets purchased through a brokerage account). Note: The type of income is not required if the amount of
income is $0 - $200 or if the asset qualifies as an excepted investment fund (EIF). Amounts of income are not required for a spouse's earned income (excluding
honoraria).

 

6. Other Assets and Income

 
Part 6 discloses each asset, not already reported, that (1) ended the reporting period with a value greater than $1,000 or (2) produced more than $200 in investment
income during the reporting period. For purposes of the value and income thresholds, the filer aggregates the filer's interests with those of the filer's spouse and
dependent children.

 
This section does not include the following types of assets: (1) a personal residence (unless it was rented out during the reporting period); (2) income or retirement
benefits associated with United States Government employment (e.g., Thrift Savings Plan); and (3) cash accounts (e.g., checking, savings, money market accounts) at a
single financial institution with a value of $5,000 or less (unless more than $200 of income was produced). Additional exceptions apply. Note: The type of income is not
required if the amount of income is $0 - $200 or if the asset qualifies as an excepted investment fund (EIF).

 

7. Transactions



●

●
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Part 7 discloses purchases, sales, or exchanges of real property or securities in excess of $1,000 made on behalf of the filer, the filer's spouse or dependent child during
reporting period.

 
This section does not include transactions that concern the following: (1) a personal residence, unless rented out; (2) cash accounts (e.g., checking, savings, CDs, money
market accounts) and money market mutual funds; (3) Treasury bills, bonds, and notes; and (4) holdings within a federal Thrift Savings Plan account. Additional
exceptions apply.

 

8. Liabilities

 
Part 8 discloses liabilities over $10,000 that the filer, the filer's spouse or dependent child owed at any time during the reporting period.

 
This section does not include the following types of liabilities: (1) mortgages on a personal residence, unless rented out (limitations apply for PAS filers); (2) loans
secured by a personal motor vehicle, household furniture, or appliances, unless the loan exceeds the item's purchase price; and (3) revolving charge accounts, such as
credit card balances, if the outstanding liability did not exceed $10,000 at the end of the reporting period. Additional exceptions apply.

 

9. Gifts and Travel Reimbursements

 
This section discloses:
 

Gifts totaling more than $375 that the filer, the filer's spouse, and dependent children received from any one source during the reporting period.
Travel reimbursements totaling more than $375 that the filer, the filer's spouse, and dependent children received from any one source during the reporting period.

 
For purposes of this section, the filer need not aggregate any gift or travel reimbursement with a value of $150 or less. Regardless of the value, this section does not
include the following items: (1) anything received from relatives; (2) anything received from the United States Government or from the District of Columbia, state, or
local governments; (3) bequests and other forms of inheritance; (4) gifts and travel reimbursements given to the filer's agency in connection with the filer's official travel;
(5) gifts of hospitality (food, lodging, entertainment) at the donor's residence or personal premises; and (6) anything received by the filer's spouse or dependent children
totally independent of their relationship to the filer. Additional exceptions apply.
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Privacy Act Statement

 
Title I of the Ethics in Government Act of 1978, as amended (the Act), 5 U.S.C. app. § 101 et seq., as amended by the Stop Trading on Congressional Knowledge Act of
2012 (Pub. L. 112-105) (STOCK Act), and 5 C.F.R. Part 2634 of the U. S. Office of Government Ethics regulations require the reporting of this information. The primary use
of the information on this report is for review by Government officials to determine compliance with applicable Federal laws and regulations. This report may also be
disclosed upon request to any requesting person in accordance with sections 105 and 402(b)(1) of the Act or as otherwise authorized by law. You may inspect
applications for public access of your own form upon request. Additional disclosures of the information on this report may be made: (1) to any requesting person,
subject to the limitation contained in section 208(d)(1) of title 18, any determination granting an exemption pursuant to sections 208(b)(1) and 208(b)(3) of title 18; (2) to
a Federal, State, or local law enforcement agency if the disclosing agency becomes aware of violations or potential violations of law or regulation; (3) to another Federal
agency, court or party in a court or Federal administrative proceeding when the Government is a party or in order to comply with a judge-issued subpoena; (4) to a
source when necessary to obtain information relevant to a conflict of interest investigation or determination; (5) to the National Archives and Records Administration or
the General Services Administration in records management inspections; (6) to the Office of Management and Budget during legislative coordination on private relief
legislation; (7) to the Department of Justice or in certain legal proceedings when the disclosing agency, an employee of the disclosing agency, or the United States is a
party to litigation or has an interest in the litigation and the use of such records is deemed relevant and necessary to the litigation; (8) to reviewing officials in a new
office, department or agency when an employee transfers or is detailed from one covered position to another; (9) to a Member of Congress or a congressional office in
response to an inquiry made on behalf of an individual who is the subject of the record; (10) to contractors and other non-Government employees working on a
contract, service or assignment for the Federal Government when necessary to accomplish a function related to an OGE Government-wide system of records; and (11)
on the OGE Website and to any person, department or agency, any written ethics agreement filed with OGE by an individual nominated by the President to a position
requiring Senate confirmation. See also the OGE/GOVT-1 executive branch-wide Privacy Act system of records.

 

Public Burden Information

 
This collection of information is estimated to take an average of three hours per response, including time for reviewing the instructions, gathering the data needed, and
completing the form. Send comments regarding the burden estimate or any other aspect of this collection of information, including suggestions for reducing this
burden, to the Program Counsel, U.S. Office of Government Ethics (OGE), Suite 500, 1201 New York Avenue, NW., Washington, DC 20005-3917.

 
Pursuant to the Paperwork Reduction Act, as amended, an agency may not conduct or sponsor, and no person is required to respond to, a collection of information
unless it displays a currently valid OMB control number (that number, 3209-0001, is displayed here and at the top of the first page of this OGE Form 278e).
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

OFFICE OF 
AIR AND RADIATIONMEMORANDUM 

SUBJECT: 	 Recusal Statement 

FROM: 	 David S. Harlow 

Senior Counsel 


TO: 	 William L. Wehrurn 
Assistant Administrator 

DATE: 	 December 28, 2017 

I have previously consulted with the Office of General Counsel/Ethics (OGC/Ethics) and 
been advised about my ethics obligations. This memorandum fom1ally notifies you of my 
continuing obligations to recuse myself from participating personally and substantially in certain 
matters in which I have a financial interest, or a personal or business relationship. I also 
understand that I have obligations pursuant to Executive Order 13770 and the Trump Ethics 
Pledge that I signed, as well as my own bar obligations. 

FINANCIAL CONFLICTS OF INTEREST 

As required by 18 U.S.C. § 208(a), I will not participate personally and substantially in 
any particular matter in which I know that I have a financial interest directly and predictably 
affected by the matter, or in which I know that a person whose interests are imputed to me has a 
financial interest directly and predictably affected by the matter, unless I first obtain a written 
waiver, pursuant to 18 U.S.C. § 208(b)(l), or qualify for a regulatory exemption, pursuant to 18 
U.S.C. § 208(b)(2). I understand that the interests of the following persons are imputed to me: 
any spouse or minor child of mine; any general partner of a partnership in which I am a limited 
or general partner; any organization in which I serve as officer, director, trustee, general partner 
or employee; and any person or organization with which I am negotiating or have an 
arrangement concerning prospective employment. 

I have consulted with OGC/Ethics and been advised that I do not currently have any 
financial conflicts of interest but will remain vigilant and notify OGC/Ethics immediately should 
my financial situation change. 

OBLIGATIONS UNDER EXECUTIVE ORDER 13770 

Pursuant to Section 1, Paragraph 6 of the Executive Order, I understand that I am 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Printed with Vegetable Oil Based Inks on 100~0 Postconsurner. Process Chlorine Free Recycled Paper 

http:http://www.epa.gov


- -

prohibited from participating in any particular matter involving specific parties in which my 
former employer, Hunton & Williams LLP, or any former client to whom I provided legal 
services during the past two years is a party or represents a party. I understand that my recusal 
lasts for two years from the date that I joined federal service. 

I have been advised by OGC/Ethics that, for the purposes of this pledge obligation, the 
term "particular matters involving specific parties.,' is broadened to include any meetings or other 
communication relating to the performance of my official duties, unless the communication 
applies to a particular matter of general applicability and participation in the meeting or other 
event is open to all interested parties. I am further advised that the term "open to all interested 
parties" means five or more parties. Set forth below are my former clients identified in 
consultation with OGC/Ethics that have or may have environmental interests that could 
potentially arise with respect to my duties here at EP A. 1 

RECUSAL LIST 
In effect until October I, 2019 

FORMER EMPLOYER: Hunton & Williams LLP 

FORMER CLIENTS:2 

Agrium Inc. ; Nu-West Industries, Inc. 
Chevron Corporation 
DTE Energy Company 
LG&E and KU Energy, LLC 

National Stone, Sand and Gravel Association 
Sunflower Electric Power Corporation, Inc. 
Utility Air Regulatory Group 

AITORNEY BAR OBLIGATIONS 

Pursuant to my obligations under my bar rules, I recognize that I am obliged to protect 
the confidences of my former clients. I also understand that I cannot participate in any matter 
that is the same as or substantially related to the same specific party matter that I participated in 
personally and substantially while in private practice, unless my bar provides for and I first 
obtain informed consent and notify OGC/Ethics. Attached is a list of cases I am recused from 
given my participation at Hunton & Williams LLP. 

SCREENING ARRANGEMENT 

In order to ensure that I do not participate in matters relating to any of the entities listed 
above, I will instruct Josh Lewis, Chief of Staff, and Mandy Gunasekara, Principal Deputy 

1 For my former clients who are not listed, I understand that I am personally obliged not to participate in specific 

party matters for the duration of my ethics obligations. 

2 One confidential client is not listed. This client has a written confidentiality agreement expressly prohibiting 

disclosure. 


2 




Assistant Administrator, to assist in screening EPA matters directed to my attention that involve 
these entities. All inquiries and comments involving the entities on my recusal list should be 
directed to Josh and Mandy without my knowledge or involvement until after my recusal period 
ends. 

If Josh or Mandy determine that a particular matter will directly involve any of the 
entities listed on my "specific party" recusal list, then he/she will refer it for action or assignment 
to another, without my knowledge or involvement. In the event that he/she is unsure whether an 
issue is a particular matter from which I am recused, then he/she will consult with OGC/Ethics 
for a de.termination. I will provide a copy of this memorandum to my principal subordinates 
with a copy to Justina Fugh, Senior Counsel for Ethics. 

UPDATE AS NECESSARY 

In consultation with OGC/Ethics, I will revise and update my recusal statement whenever 
warranted by changed circumstances, including changes in my financial interests, changes in my 
personal or business relationships, or any changes to my EPA duties. In the event of any 
changes to my recusal or screening arrangement, I will provide a copy of the revised recusal 
statement to you and OGC/Ethics. 

~2)S.J4J~ 
David S. Harlow 
Senior Counsel 

cc: 	 Elizabeth Shaw, Deputy Assistant Administrator 

Justina Fugh, Senior Counsel for Ethics 


3 




David S. Harlow 

RECUSAL LIST - ATTORNEY BAR OBLIGATIONS 


-

CASE NAME: CITATION: 

Utility Air Regulatory Group v. EPA No. 12-1166 (D.C. Cir.) (consolidated with 
No. 12-1100) 

American Petroleum Institute v. EPA No. 13­1063 (D.C. Cir.) (consolidated with 
No. 11-1309) 

Utility Air Regulatory Group v. EPA No. 15-1370 (D.C. Cir.) (consolidated with 
No. 15-1363) 

LG&E and KU Energy v. EPA No. 15-1418 (D.C. Cir.) 

Utility Air Regulatory Group v. EPA No. 17-1018 (D.C. Cir.) (consolidated with 
No. 17-1015) 
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CERTIFICATION OF ETHICS AGREE MENT COMPLIANCE 

Senate Confirmed Presidential Appointee 

II• bt nm1pk t<tl l)\ Ill ;1. 

a. Appointee's Name: William L. Wehrum 
lto l>l' lfllllJ'ldul ll\ I)( ;1: 

b. Position Title: Assistant Administrator for the Office of Air and Radiation 

rn bt t• 1111pk ltd 1'1 ( I(.!' 
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EXHIBIT K 



      UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

            Washington, D.C. 20460 

 

                            OFFICE OF  
          GENERAL COUNSEL 
 
 
The Honorable Sheldon Whitehouse 
United States Senate 
Washington, D.C. 20510 
 
Dear Senator Whitehouse: 
 
On behalf of the U.S. Environmental Protection Agency (EPA), I am writing in response to your 
letters of April 25, 2018 and September 4, 2018, in which you sought information regarding the 
recusal statement of EPA’s Assistant Administrator for Air and Radiation, William L. Wehrum.  
 
I want to assure you that EPA has taken diligent steps to ensure that Mr. Wehrum has been 
advised of his ethics obligations. Following Mr. Wehrum’s initial ethics training on November 
14, 2017, my staff in the Ethics Law Office in the Office of General Counsel (OGC/Ethics) and I 
have met with Mr. Wehrum in person, communicated with him via email correspondence and the 
telephone, and coordinated with his staff about his ethics obligations. As part of these 
discussions and consistent with our responsibilities found at 5 C.F.R. §§ 2638.305(f)(2) and (3), 
OGC/Ethics explained his recusal obligations, the importance of a recusal statement, and the 
other commitments contained in Mr. Wehrum’s ethics agreement. OGC/Ethics also counseled 
Mr. Wehrum about his ethics obligations pursuant to Executive Order 13770 and the Trump 
Ethics Pledge, which he signed on November 14, 2017. Our counsel included guidance on 
paragraph 6 of the Pledge, which states that he cannot “participate in any particular matter 
involving specific parties that is directly and substantially related to [his] former employer or 
former clients, including regulations and contracts.” We have provided him with advice 
consistent with that offered by the Office of Government Ethics (OGE), including OGE 
Advisories DO-09-011 (3/26/09) and DO-09-020 (5/26/09), which apply to Exec. Order 13770 
pursuant to OGE Legal Advisories LA-17-02 & LA-17-03 (3/20/17). 
 
Since he re-joined EPA, OGC/Ethics has worked with Mr. Wehrum and his staff on a written 
recusal statement. In my role as the Designated Agency Ethics Official, I personally 
communicated with Mr. Wehrum about the importance of signing a recusal statement. Mr. 
Wehrum initially chose to use other tools that he deemed effective in helping him comply with 
the ethics requirements, such as use of a screening official. OGC/Ethics continued to work with 
him and his staff and recently Mr. Wehrum completed and signed the enclosed recusal statement. 
His statement formally memorializes Mr. Wehrum’s understanding of his obligation to recuse 
himself from certain matters involving his former employer or former clients.  
 
To date, Mr. Wehrum has not received any waivers or authorizations issued pursuant to 
Executive Order 13770, 18 U.S.C. § 207(b)(1), or 5 C.F.R. § 2635.502(d). As described in his 



recusal statement, for meetings or invitations involving his former employer or former clients, 
Mr. Wehrum’s staff coordinates with OGC/Ethics, particularly when paragraph 6 of the Ethics 
Pledge might be implicated. When OGC/Ethics is consulted by Mr. Wehrum or his staff on 
meetings involving his former employer or former clients, we provide appropriate counsel and 
case-specific advice based on the subject matter of the meeting, the attendees, the location, the 
purpose, the capacity under which the individuals or entities are present, and any other relevant 
information.  
 
Mr. Wehrum filed a Certification of Ethics Agreement Compliance with the OGE dated 
December 7, 2017. Originally, he answered “no” in response to the form’s query on recusals 
related to financial conflicts of interest. He made a clarifying edit to the form on December 19, 
2017, changing his response from “no” to “N/A.” Enclosed is a further-updated version of that 
form that includes a comment Mr. Wehrum added on September 27, 2018, explaining that at the 
time he signed the form he did not have any financial conflicts of interest from which to recuse, 
so he did not believe that answering “no” was sufficient to explain his situation. Because he has 
no existing financial conflicts, nor does he expect to have any in the future, he explains that his 
answer meant that this question does not apply to his individual situation. My staff provided the 
recently-updated form to OGE.  
 
With respect to the documents that you requested, EPA has a centralized search currently 
underway that it expects to yield documents responsive to your request. The agency anticipates 
releasing those documents to you on a rolling basis, as they become available.  
 
Finally, I have resigned from EPA and my role as the Designated Agency Ethics Official, 
effective September 30, 2018, to pursue a career transition to the private sector. If I can be of 
assistance after that date, however, you may contact me through the agency’s Office of 
Congressional and Intergovernmental Affairs. I appreciate your sustained interest in, and support 
of, a strong ethics program at EPA. If you have further questions for EPA, please contact 
Kristien Knapp in the Office of Congressional and Intergovernmental Relations at (202) 564-
3277 or Knapp.Kristien@epa.gov. 

 
       Sincerely, 
 
 
 
       Kevin S. Minoli 
       Designated Agency Ethics Official & 
            Principal Deputy General Counsel 
 
Enclosures 
 
cc:  The Honorable John Barrasso 
       Chairman, Senate Environment and Public Works Committee 
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OGE STATEMENT REGARDING  
 

CERTIFICATION OF ETHICS AGREEMENT COMPLIANCE 
Senate Confirmed Presidential Appointee 

 
 

Appointee’s 
Information 

Appointee’s Name: William l. Wehrum 

Position Title: Assistant Administrator for the Office 
of Air and Radiation 

Agency: U.S. Environmental Protection 
Agency 

Date Ethics Agreement Signed: August 28, 2017 

Date Confirmed: November 9, 2017 

Due Date for Certification of Ethics Agreement 
Compliance: February 14, 2018 

Statement 
 
 
OGE received the Assistant Administrator’s original Certification of Ethics Agreement 
Compliance (Certification) on January 16, 2018.  The Assistant Administrator submitted a 
revised Certification on September 27, 2018.  The only revision to the Certification was the 
Assistant Secretary’s comment in Box 11, Comments of Appointee.   
 
 
 
 

Date of Statement:  October 10, 2018 
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HUNTON& 
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May 12, 2017 

Samantha K. Dravis 
Regulatory Reform Officer and 

Associate Administrator, Office of Policy 
U.S. Environmental Protection Agency 
Mail Code 1803A 
1200 Pennsylvania Avenue NW 
Washington, D.C. 20460 

Submitted via Electronic Mail and via Regulations.gov 

HUNTON & WILLIAMS LLP 
2200 PENNSYLVANIA A VENUE, NW 
WASHINGTON, D.C. 20037-1701 

TEL 202 • 955 • 1500 
FAX 202 • 778 • 2201 

ANDREA FIELD 
DIRECT DIAL: 202 • 955 • 1558 
EMAIL: afield@hunton.com 

Utility Air Regulatory Group's Response to EPA's Request for Comments on 
Regulations Appropriate for Repeal, Replacement, or Modification Pursuant to 

Executive Order 13777, 82 Fed. Reg. 17,793 (Apr.13, 2017): 
Docket ID No. EPA-HO-OA-2017-0190 

Dear Ms. Dravis: 

This letter is submitted in response to the U.S. Environmental Protection Agency's 
("EPA" or "Agency") April 13, 2017 Federal Register notice1 seeking input from the public to 
inform the Agency's evaluation of existing regulations that may meet the criteria outlined in 
Executive Order 137772 for repeal, replacement, or modification. More specifically, the notice 
asks commenters to identify regulations that, among other things, "are outdated, unnecessary, or 
ineffective; impose costs that exceed benefits; ... or ... derive from or implement Executive 
Orders or other Presidential directives that have been subsequently rescinded or substantially 
modified,"3 in accordance with the language of Executive Order 13777. 

The Utility Air Regulatory Group ("UARG") recommends that EPA examine whether the 
regulations identified below meet the criteria of Executive Order 13777. UARG is a not-for­
profit association of individual electric generating companies and national trade associations. 
Since 1977, UARG has participated on behalf of certain of its members collectively in scores of 
Clean Air Act ("CAA" or "Act") administrative proceedings that affect electric generators and in 
litigation arising from those proceedings. UARG's 40 years of participation in CAA 
rulemakings and litigation has provided it unique insight as to which CAA programs are 

1 82 Fed. Reg. 17,793 (Apr. 13, 2017). 
2 82 Fed. Reg. 12,285 (Mar. 1, 2017). 
3 82 Fed. Reg. at 17,793. 

ATLANTA AUSTIN BANGKOK BEIJING BRUSSELS CHARLOTTE DALLAS HOUSTON LONDON LOS ANGELES 

McLEAN MIAMI NEWYORK NORFOLK RALEIGH RICHMOND SANFRANCISCO TOKYO WASHINGTON 
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designed and work as Congress intended, which programs are overly burdensome or costly, and 
which programs are unlawful or unnecessary. 

Many of the recommendations set out below are described in greater detail in materials 
that UARG has previously filed with EPA and reviewing courts. These materials include 
rulemaking comments, technical expert reports, petitions for reconsideration, and court pleadings 
concerning Agency actions that UARG believes to be unlawful, unjustified, or unduly 
burdensome or costly. UARG appreciates the opportunity to provide input on this matter and 
invites Agency representatives and others in the administration to meet with UARG concerning 
the information that we are providing today.4 

4 Dominion Energy does not join in these comments. 
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I. Climate Change-Related Rules 

A. Clean Power Plan, 80 Fed. Reg. 64,662 (Oct. 23, 2015), codified at 40 C.F.R. Part 60, 
Subpart UUUU 

EPA has already commenced review of this rule to determine whether it is appropriate to 
"initiate proceedings to suspend, revise or rescind the Clean Power Plan. "5 Any replacement or 
revision to the Clean Power Plan under CAA § 111 ( d) must adhere to the statutory confines of 
section 111 of the CAA and must: ( i) be based on a "best system of emission reduction" that can 
be applied at the individual electric generating units subject to the rule; (ii) adhere to the 
requirement of section 111 ( d) of the CAA and its implementing regulations that states ( and EPA 
when it is acting on behalf of a state) be allowed to prescribe less stringent standards for certain 
units on an as-needed, case-by-case basis; and (iii) adhere to the requirement of section 11 l(d) of 
the CAA that the remaining useful life of the unit be taken into account. Any replacement rule 
should also allow for compliance flexibility. Likewise, UARG encourages EPA to acknowledge 
that once it has promulgated emission guidelines for a source category, the CAA does not give 
the Agency authority to revisit those guidelines and make them more stringent. See Section 
VI.A below. 

B. Carbon Dioxide New Source Performance Standards for New, Modified, and 
Reconstructed Electric Generating Units, 80 Fed. Reg. 64,510 (Oct. 23, 2015), 
codified at 40 C.F.R. Part 60, Subpart TTTT 

EPA has already commenced review of this rule to determine whether it is appropriate to 
"initiate proceedings to suspend, revise or rescind the Standards of Performance for Greenhouse 
Gas Emissions From New, Modified, and Reconstructed Stationary Sources: Electric Generating 
Units."6 As part of its comments on EPA's proposed performance standards and its petition for 
reconsideration of the fmal standards, UARG engaged experts to prepare numerous technical 
reports explaining to EPA why the performance standards EPA proposed ( and later fmalized) 
were neither based on adequately demonstrated systems of emission reduction nor achievable; 
these technical reports are available in the rulemaking docket.7 

5 82 Fed. Reg. 16,329 (Apr. 4, 2017). 
6 82 Fed. Reg. 16,330 (Apr. 4, 2017). 
7 See UARG Comments on Proposed GHG NSPS for New Electric Generating Units 

("EGUs") at Attachments 1-3, 5, 9, 11 (May 9, 2014), EPA-HQ-OAR-2013-0495-9666; UARG 
Comments on Proposed GHG NSPS for Modified and Reconstructed EGUs at Attachments B, C, 
G, K (Oct. 16, 2014), EPA-HQ-OAR-2013-0603-0215; UARG Petition for Reconsideration of 
Final GHG NSPS at Exhibit J (Dec. 22, 2015), EPA-HQ-OAR-2013-0495-11894. 
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Any replacement or revision to the greenhouse gas ("GHG") standards of performance 
for new, modified, and reconstructed electric generating units must adhere to the statutory 
confines of section 111 of the CAA, must be based on a "best system of emission reduction" that 
has been adequately demonstrated, and must be achievable by the individual electric generating 
units subject to the rule. 

Of particular note, any replacement or revision to these standards of performance cannot, 
for the purposes of determining the "best system of emission reduction," take into account 
technology that received funding or tax subsidies under the Energy Policy Act of 2005, as 
consideration of those technologies for that purpose is prohibited by that Act. 

C. Greenhouse Gas Mandatory Reporting Rule ("GHG MRR"), codified at 40 C.F.R. 
Part 98 

Under the fiscal year 2008 Consolidated Appropriations Act, Congress authorized 
funding for EPA to develop and publish a rule "to require mandatory reporting of greenhouse gas 
emissions above appropriate thresholds in all sectors of the economy of the United States."8 The 
joint explanatory statement accompanying the legislation directed EPA to use its existing 
authority under the CAA ( e.g., authority under CAA § 114) to develop a mandatory GHG 
reporting rule covering those upstream production and downstream sources the Administrator 
deems "appropriate," and to determine "appropriate thresholds" and frequency for reporting.9 

Congress also authorized EPA to rely on the "existing reporting requirements for electric 
generating units under section 821 of the 1990 CAAAmendments."10 

The reporting program has resulted in facilities expending enormous resources tracking, 
quality assuring, and reporting vast amounts of information. EPA also continues to spend 
significant resources for both its own staff and Agency contractors to implement the GHG MRR 
and its electronic reporting requirements. Since its initial promulgation in October 2009, EPA 
has revised the regulation dozens of times. Although UARG understands that many of these rule 
revisions have been directed at correcting errors or simplifying data collection and reporting, the 
need for so many revisions underscores the complicated nature of the program. 

In the past, UARG has questioned the "practical utility"11 of much of the collected 
information and offered suggestions for simplification of the program. For example, under 

8 Pub. L. No. 110-161, 121 Stat. 1844, 2128 (2007). 
9 74 Fed. Reg. 16,448, 16,454 (Apr. 10, 2009). 
10 Id. (internal quotation marks omitted). 
11 EPA' s authority to collect information under CAA § 114 is limited by the Paperwork 

Reduction Act and its implementing regulations. To require a data collection, EPA must 
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Subpart C, which covers general "stationary fuel combustion sources," the term is defined 
simply as a device that combusts fuel and does not require that the device be used for any 
particular purpose.12 As a result, facilities with total emissions above the rule's applicability 
threshold must include in their facility-wide calculation miscellaneous combustion devices, like 
small gas-fired heaters, stoves, lawn mowers, or even hot water heaters. Reporting GHG 
emissions from such miscellaneous devices is time consuming and the information is of little 
value. UARG previously asked EPA either to define more narrowly what type of device triggers 
reporting or to adopt a de minimis threshold for reporting emissions from such devices at a 
stationary fuel combustion source.13 

Now that the program has been in place for more than seven years, and EPA has provided 
Congress the information it sought, EPA should review how all of the information being 
collected has been used and whether the Agency's assumptions about the information's 
"practical utility" are correct. EPA should use this information to tailor the program so that it 
provides a significant "net benefit" consistent with the objectives of Executive Order 13777. At 
a minimum, UARG encourages EPA to establish a de minimis cut-off for reporting emissions 
from miscellaneous activities and streamline by "auto-populating" any emissions already being 
reported under another federal regulatory program, such as CO2 emissions data collected under 
40 C.F.R. Part 75. 

In addition, as part of the rulemakings discussed in Sections I.A and LB above, EPA 
amended Part 98 to impose additional reporting requirements on owners of electric generating 
units that transfer captured carbon dioxide to sites reporting under Subpart RR, while also 
requiring units to transfer their captured carbon dioxide to Subpart RR reporting sites if they 
wish to rely on carbon capture to meet an applicable emission limit or earn emission reduction 
credits. EPA should reconsider this requirement, which is unduly burdensome, costly, and does 
not have any environmental benefit. 

demonstrate the "practical utility" of the covered information. 5 C.F.R. § 1320.5(d)(l)(iii). 
Under 5 C.F.R. § 1320.3(1), 

Practical utility means the actual, not merely the theoretical or potential, 
usefulness of information.... In determining whether information will have 
'practical utility,' 0MB will take into account whether the agency demonstrates 
actual timely use for the information .... 

( emphases added). 
12 40 C.F.R § 98.30(a). 
13 See, e.g., UARG Comments on Proposed GHG MRR (June 9, 2009), EPA-HQ-OAR-

2008-0508-0493. 
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II. Cross-State Air Pollution Rule ("CSAPR") Update Rule 

EPA should reconsider and modify certain aspects of the Cross-State Air Pollution Rule 
Update for the 2008 Ozone National Ambient Air Quality Standards ("NAAQS") (known as the 
"CSAPR Update Rule"). 14 The CSAPR Update Rule establishes stringent "ozone-season" (May­
through-September) budgets for additional limits on emissions of nitrogen oxides ("NOx") from 
fossil fuel-fired electric generating units, beginning this month, in each of 22 states: Alabama, 
Arkansas, Illinois, Indiana, Iowa, Kansas. Kentucky, Louisiana, Maryland, Michigan, 
Mississippi, Missouri, New Jersey, New York, Ohio, Oklahoma, Pennsylvania, Tennessee, 
Texas, Virginia, West Virginia, and Wisconsin. The rule is a new regulatory program that 
imposes costs exceeding any reasonable measure of projected benefits. Indeed, EPA's own 
modeling showed that the emission reductions required of upwind states under the CSAPR 
Update Rule are disproportionate to the relatively limited projected reductions in downwind 
ozone concentrations that the rule's emission limits are estimated to produce. 15 Furthermore, if 
left unmodified, the CSAPR Update Rule threatens jobs in the energy sector because its stringent 
emission caps can be expected to have the effect of restricting fuel choice. 

UARG filed its petition for reconsideration of the CSAPR Update Rule with EPA on 
December 23, 2016. At least eight other petitions for reconsideration of the rule are pending 
before EPA. 16 The CSAPR Update Petition describes several aspects of the rule that EPA should 
reconsider, including: (i) EPA's reliance on modeling projections to identify downwind areas to 
be addressed by the rule, in disregard of real-world air quality conditions; 17 (ii) EPA' s use of an 
unjustifiably low one-percent-of-NAAQS "contribution threshold" to "link" upwind states to 
downwind receptors and thereby to subject those states to additional regulation under the rule; 18 

and (iii) EPA's failure, in conducting its air quality modeling, to properly account for effects of 
emissions from non-U.S. sources, which no state has the authority or ability to regulate. 19 

Additional background regarding concerns with EPA's CSAPR Update Rule methodology is 
provided in the CSAPR Update Petition and in UARG's rulemaking comments submitted to 

14 81 Fed. Reg. 74,504 (Oct. 26, 2016). 
15 See UARG's Petition for Partial Reconsideration of the CSAPR Update Rule at Section 

X (Dec. 23, 2016) ("CSAPR Update Petition"), https://www.epa.gov/sites/production/files/2017-
01/documents/the _utility_ air _regulatory _group_ 0.pdf. 

16 See https://www.epa.gov/airmarkets/petitions-reconsideration-received-csapr-update. 
17 CSAPR Update Petition at Sections I & II. 
18 Id. at Section III. 
19 Id. at Section IV. 
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EPA on the December 2015 proposed version of the CSAPR Update Rule.20 In addition, several 
petitions for judicial review of the CSAPR Update Rule have been filed and are pending in the 
U.S. Court of Appeals for the D.C. Circuit, including petitions for review filed by UARG, 
Murray Energy Corporation, many other industry parties, and several states (Alabama, Arkansas, 
Ohio, Texas, Wisconsin, and Wyoming) (Wisconsin v. EPA, No. 16-1406 & consolidated cases). 

EPA should promptly reconsider and modify key elements of the CSAPR Update Rule, 
as identified in UARG's CSAPR Update Petition, to alleviate unnecessary, costly, and 
counterproductive regulatory burdens. 21 In doing so, EPA should, for example, consider, 
propose, and promulgate changes that would increase the levels of states' emission budgets 
based on corrections to and further review of the existing rule, as well as changes that would 
appropriately reform EPA's methodology for addressing interstate transport, as described in the 
attached CSAPR Update Petition and UARG's rulemaking comments.22 In addition, based on its 
review and reconsideration of the CSAPR Update Rule and its methodology, EPA should, to the 
extent supported by appropriate analysis, issue a determination identifying states that currently 
are subject to that Rule but that do not contribute significantly to nonattainment of the 2008 

20 See UARG Comments on Proposed CSAPR Update Rule (Feb. 1, 2016), EPA-HQ­
OAR-2015-0500-0253. UARG also submitted supplemental comments on June 1, June 9, and 
August 16, 2016, addressing information that became available after the deadline for submitting 
comments on the proposed rule. UARG's supplemental comments are attached to the CSAPR 
Update Petition as Appendix A to that document. 

21 UARG emphasizes that it will be important for EPA, as it reconsiders the CSAPR 
Update Rule, to ensure that states may continue to rely on compliance with the NOx and sulfur 
dioxide ("SO2") emission limits in CSAPR itself to satisfy "best available retrofit technology" 
("BART") requirements for EGUs under the CAA's visibility protection program, as provided in 
40 C.F.R. § 51.308(e)(4) (as promulgated at 77 Fed. Reg. 33,642, 33,656 (June 7, 2012)). See 
also 81 Fed. Reg. 78,954, 78,961-64 (Nov. 10, 2016) (describing EPA's sensitivity analysis 
reaffrrming the validity of the Agency's determination that participation in CSAPR is a valid 
BART alternative). 

22 As noted in the CSAPR Update Petition, EPA in reviewing and reconsidering the 
CSAPR Update Rule should not make any change that would result in imposition of an ozone­
season NOx emission budget for any state that is more stringent than the budget for that state 
under the existing rule. EPA also should not make any change that would affect the continuing 
validity and effectiveness of the parts of the CS APR Update Rule in which EPA determined that: 
(i) Florida, North Carolina, and South Carolina are excluded from the ozone-season NOx 
program under both the original CSAPR and the CSAPR Update Rule; and (ii) Georgia is not 
subject to any obligations with respect to interstate transport for ozone NAAQS beyond those 
established for that state in CSAPR itself. 



ED_001598_00014012

HUNTON& 
WILLIAMS 

Samantha K. Dravis 
May 12, 2017 
Page 10 

ozone NAAQS in (and do not interfere with maintenance of that NAAQS by) any other state 
and, consequently, remove those states from coverage under the CSAPR Update Rule. 

III. Regional Haze and Other Visibility Regulations 

EPA should reconsider and modify certain aspects (described below) of its January 10, 
2017 visibility rule revisions that, if left unmodified, will impose unnecessary and 
counterproductive regulatory costs and other burdens. 

Sections 169A and 169B of the Act and EPA regulations at 40 C.F.R. §§ 51.300-51.309 
require states to adopt and submit state implementation plans ("SIPs") to achieve "reasonable 
progress" toward a national goal of preventing and remedying impairment of visibility in certain 
national parks and wilderness areas, to the extent visibility impairment in those areas results 
from manmade air pollution. The CAA's visibility program generally requires states to evaluate 
emission sources or source categories for potential emission controls to help achieve reasonable 
progress. Although Congress intended that states be the principal decisionrnakers in this area, in 
many instances over the past eight years, EPA improperly assumed the states' role. 

During the first "planning period" under the visibility program's "regional haze" 
provisions-a period that began in 2008 and will end in 2018-the primary regulatory driver was 
the CAA's BART requirement applicable to many EGUs and industrial sources. Now that 
decisionmaking on BART is complete for most states, the main focus of the upcoming second 
planning period, which will run from 2018 to 2028, will be implementation of the CAA's 
reasonable progress requirement. 

EPA substantially amended many elements of its visibility protection regulations in its 
January 10, 2017 rule.23 Contrary to the version of that final rule as signed on December 14, 
2016 (which would have taken effect 30 days after publication in the Federal Register), the final 
rule as published on January 10 was made effective immediately in order to evade the incoming 
Administration's normal regulatory review and its "regulatory freeze" pending that review. The 
January 10 rule is the subject of three petitions for administrative reconsideration filed with EPA 
and eleven petitions for review in the U.S. Court of Appeals for the D.C. Circuit (Texas v. EPA, 
No. 17-1021 and consolidated cases). UARG filed a petition for administrative reconsideration24 

and a petition for judicial review of the rule. EPA has not yet responded to UARG's petition for 
reconsideration. As described below and in the Visibility Rule Petition, the rule has several 
provisions that EPA should now reconsider and repeal or modify. 

23 82 Fed. Reg. 3078 (Jan. 10, 2017). 
24 See UARG Petition for Partial Administrative Reconsideration of Amended Visibility 

Requirements (Mar. 13, 2017) ("Visibility Rule Petition") (attached as Exhibit 1). 
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When Congress enacted the CAA's visibility provisions, it made clear the states have 
broad discretion in implementing the program. The D.C. Circuit recognized that principle in the 
leading case in this area, American Corn Growers Ass'n v. EPA, 291 F.3d 1 (D.C. Cir. 2002). As 
the program was implemented during the previous administration, however, EPA frequently 
failed to give the deference that it owed to state decisions and often supplanted reasonable state 
regulatory plans with more stringent and costly federal control requirements in many states, 
including Arizona, Arkansas, Nebraska, New Mexico, North Dakota, Oklahoma, Texas, Utah, 
and Wyoming. 

To address these problems, EPA should modify its January 10, 2017 regional haze rules 
to emphasize the breadth of state authority and to make clear EPA will not second-guess state 
determinations. EPA should do this by, for instance, making clear that states are free to decide 
how to consider and assess each of the statutory "reasonable progress" factors, including the 
costs associated with additional emission controls, and whether visibility improvements resulting 
from further controls will be substantial enough to warrant imposing those controls. 

Although some parts of the January 10, 2017 rule make common-sense revisions that 
should be preserved-such as a three-year extension, from July 2018 to July 2021, of states' 
deadline to develop and submit SIPs for the second planning period-other parts of that rule 
create problems that require additional regulatory action to make necessary modifications. For 
example, the rule purports to impose on states an improper interpretation-adopted in the last 
Administration, over many stakeholders' objections-of the relationship between two key 
elements of the regional haze program: the requirement that states determine and adopt 
"reasonable progress goals" and the requirement that states identify specific emission control 
measures to include in "long-term strategies" to achieve reasonable progress. The January 10, 
2017 rule requires states to first identify all measures to be included in the state's long-term 
strategy and then to calculate reasonable progress goals based on the degree of visibility 
improvement that computer modeling projects those measures will achieve. This aspect of the 
rule subverts the normal regulatory process by making states' determinations of reasonable 
progress goals an afterthought and compelling states to consider regulation even where it is 
unnecessary to stay on track toward reasonable visibility objectives. States should instead be 
free to develop reasonable progress goals they deem appropriate for a given area and then to 
determine which specific measures should be included in long-term strategies to achieve those 
goals. 

The January 10, 2017 rule also has several other provisions that EPA should reconsider 
and modify-including ( among others) provisions concerning the "uniform rate of progress" and 
provisions addressing states' consultation processes with other states and with federal land 
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management agencies. A detailed description of how EPA should address and reform these and 
other aspects of the rule is in UARG's Visibility Rule Petition.25 

Consistent with Executive Order 13777, revising EPA's visibility rules as recommended 
in this comment letter and in UARG's Visibility Rule Petition would alleviate unnecessary 
regulatory burdens and would be consistent with applicable law. Such revisions would advance 
the Executive Order's objective of avoiding regulation that unnecessarily imposes costs that 
outweigh benefits and that inhibit job creation and economic growth. 

IV. Regulation of Hazardous Air Pollutants 

A. Compliance Provisions of the Mercury and Air Toxics Standards ("MA TS") Rule, 
codified at 40 C.F.R. Part 63, Subpart UUUUU 

The MATS Rule, regulating hazardous air pollutants from coal and oil-fired electric 
generating units, is among the most expensive and burdensome rules EPA has ever promulgated. 
Although the most significant costs associated with the rule derive from purchase, installation, 
and use of emission control technologies, the task of demonstrating compliance under the rule 
through periodic performance testing, continuous emissions monitoring, recordkeeping, and 
reporting also is costly. Some of those compliance demonstration costs are unavoidable, but 
other costs and burdens are avoidable. Rules that are written clearly and that offer flexibility­
where that can be achieved without sacrificing environmental protections-provide the greatest 
"net benefit." Unfortunately, the MATS Rule has many provisions that are internally 
inconsistent, ambiguous, or inflexible, each of which adds significantly to the cost and burden of 
complying with the rule. 

Although the current rule is the product of multiple rulemakings over a period of more 
than 5 years, those successive rulemakings have not fully addressed the rule's overall compliance 
burdens. The 2012 rule contained numerous errors and problems, many of which are described 
in detail in UARG's first petition for administrative reconsideration.26 When EPA conducted a 
reconsideration rulemaking on a few of the issues in the rule pertaining to periods of startup and 

25 As noted above and in the Visibility Rule Petition, one provision of the January 10, 2017 rule 
is an adjustment, from July 2018 to July 2021, of the deadline by which states must submit SIPs 
for the second planning period. UARG joins numerous states and other stakeholders in 
supporting that deadline adjustment and urges EPA not to reconsider that element of the rule. 

26 See UARG Petition for Reconsideration of MATS Rule at Section VI (Apr. 16, 2012), 
EPA-HQ-OAR-2009-0234-20180. 
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shutdown, the Agency's 2014 reconsideration rule created more problems than it resolved.27 

UARG raised those problems and other longstanding issues in comments on the Agency's 2015 
proposed "Technical Corrections" to the MATS Rule.28 Although EPA resolved some of the 
issues from the prior two rulemakings in its 2016 Technical Corrections rule, a lot of work 
remains to be done to make the rule clear, consistent, and appropriately flexible. Even after 
improvements to the rule in the Technical Corrections, facilities are struggling to interpret and 
reconcile ambiguous and inconsistent provisions. They also remain subject to overly restrictive 
requirements for the conduct of performance tests that could result in operation of units that 
otherwise would not operate, simply to conduct tests to measure emissions. This is unnecessary, 
costly, and grossly inefficient. 

EPA currently is in the middle of another MATS-related rulemaking, this one focused on 
improving the electronic reporting requirements of the MATS Rule by allowing all reports to be 
submitted using the Emissions Collection and Monitoring Plan System ("ECMPS") software 
system already used by utilities under the Acid Rain Program and CSAPR. Although UARG 
supports that change, UARG members are concerned that the burdens associated with some of 
the very detailed electronic reporting EPA has proposed will outweigh the cost savings 
associated with the move to ECMPS. EPA and utilities also cannot successfully implement the 
electronic reporting requirements without a common understanding of what other substantive 
compliance provisions in the rule require. As a result, in comments on that proposal, UARG 
again asked EPA to resolve some of the issues UARG has identified in the existing rule, in 
addition to requesting changes in the volume of new information EPA has proposed be submitted 
electronically. 29 

The MATS Rule has the potential to be less costly. EPA should use the opportunity of 
the ongoing rulemaking to work with UARG to achieve that end by resolving the issues that 
remain in the existing rule's compliance procedures, and addressing UARG's concerns about the 
proposed revisions. 

27 EPA ultimately denied reconsideration on the remainder ofUARG's 2012 petition 
without addressing the merits ofUARG's concerns regarding the compliance provisions, 
concluding only that it had met its procedural obligations under CAA§ 307(d)(7) to solicit 
comment on the rule. EPA, Denial of Petitions for Reconsideration of Certain Issues: MATS 
and UtilityNSPS (Mar. 2015), EPA-HQ-OAR-2009-0234-20493. 

28 See UARG Comments on Proposed Technical Corrections (Apr. 3, 2015), EPA-HQ­
OAR-2009-0234-20483. 

29 See UARG Comments on Proposed MATS Electronic Reporting Rule (Nov. 15, 2016), 
EPA-HQ-OAR-2009-0234-20609. 
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B. Renewed Analysis of Potentially Delisting Natural Gas-Fired Stationary 
Combustion Turbines from Regulation Under CAA Section 112 

Gas-fired combustion turbines make up a large and growing portion of the nation's 
electric generating fleet, and they are an essential part of maintaining electric reliability in the 
United States. But for over a decade these sources have been in legal limbo with respect to their 
regulatory status under the CAA's regulatory provisions governing hazardous air pollutants 
("HAPs"). The resulting uncertainty presents risks to combustion turbine owners that should be 
addressed by EPA. 

EPA listed stationary combustion turbines as a source category for regulation under 
section 112 of the Act in 1992 and promulgated emission standards limiting HAP emissions from 
new and reconstructed turbines in 2004.30 However, almost immediately, EPA proposed to 
remove natural gas-fired combustion turbines from the list of sources subject to regulation under 
section 112.31 Based on EPA's own analysis and on a petition for delisting submitted by the Gas 
Turbine Association, the Agency made a preliminary finding that gas-fired turbines meet the 
CAA's health-protective criteria for delisting.32 

EPA's 2004 analysis found that even using conservative assumptions about exposure and 
risk, emissions from gas-fired combustion turbines would meet these health-protective statutory 
criteria. Accordingly, EPA proposed to delist gas-fired turbines from section 112 regulation. 
Recognizing that it would be irrational to require compliance with a rule it intended to revoke, 
EPA also issued a stay of the emission standards for gas-fired turbines until the Agency could 
take final action on its delisting proposal. 33 

However, EPA never took final action on its delisting proposal. According to the terms 
of the stay, if EPA ultimately decides not to delist gas-fired turbines, then the standards will 
spring into effect for any turbine built after January 2003. This twelve-year waiting period has 
generated significant regulatory uncertainty for owners of gas-fired combustion turbines, who 
cannot say for certain whether or not their turbines built in the interim must comply with the 
emission standards. That uncertainty is compounded by EPA's upcoming Risk and Technology 

30 69 Fed. Reg. 10,512 (Mar. 5, 2004). 
31 69 Fed. Reg. 18,327 (Apr. 7, 2004). 
32 Id.; see CAA§ 112(c)(9)(B) (describing criteria). 
33 69 Fed. Reg. 51,184 (Aug. 18, 2004). 
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Review ("RTR") for stationary combustion turbines: turbine owners cannot be sure whether EPA 
will further tighten the standards that might ultimately apply if the stay is lifted. 34 

EPA should revisit its delisting proposal for gas-fired combustion turbines and assess 
whether those sources still meet the statutory criteria for delisting. The Agency's previous 
review showed that gas-fired turbines' HAP emissions posed minuscule risks to health and the 
environment. If the delisting criteria are still satisfied, EPA should promptly delist gas-fired 
turbines from regulation under section 112.35 If gas-fired turbines are not delisted, the Agency 
should, as appropriate, provide for a transition mechanism for gas-fired turbines constructed 
since 2003, and EPA should be careful in the R TR proceeding not to impose revised standards 
that would be unduly burdensome and costly. 

C. National Emissions Standards for Hazardous Air Pollutants and New Source 
Performance Standards for Stationary Reciprocating Internal Combustion Engines 
("RICE"), codified at 40 C.F.R. Part 60 Subparts 1111 and JJJJ and 40 C.F.R. Part 
63 Subpart ZZZZ 

EPA has promulgated a set of interrelated regulations for emissions from RICE units 
pursuant to both CAA§ 111 (new source performance standards) and§ 112 (national emissions 
standards for HAPs ). Each set of rules identifies numerous subcategories of internal combustion 
engines and applies varying requirements to each subcategory based on age, size, fuel type, 
engine design, use, and other factors. The overlapping regulatory programs and range of 
subcategories have resulted in a complex set of requirements that can be difficult for source 
owners to navigate. 

The RICE regulations generally require manufacturers to install cost-effective state-of­
the-art technology to minimize emissions. UARG agrees that requiring manufacturers (rather 
than source owners or operators) to install these controls is a reasonable approach to regulation 
for these sources. But EPA has also promulgated extensive and burdensome testing, 
maintenance, and record-keeping requirements for owners and operators. These requirements 

34 A federal court recently set a March 2020 deadline for EPA to complete its RTR for 
stationary combustion turbines (along with 19 other source categories). Cal. Cmtys. Against 
Toxics v. Pruitt, No. 15-cv-512 (TSC), 2017 WL 978974 (D.D.C. Mar. 13, 2017). 

35 Although the D.C. Circuit has ruled that CAA§ 112(c)(9)(B)(i) only allows EPA to 
delist entire source categories (rather than subcategories), see NRDC v. EPA, 489 F.3d 1364 
(D.C. Cir. 2007), nothing in the Act prohibits EPA from reclassifying gas-fired combustion 
turbines as a separate source category and delisting them. See CAA§ 112(c)(l). 
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impose substantial costs with little to no benefit. Emissions from RICE sources are already small 
and do not warrant these onerous and needless regulations. 

For example, EPA has placed unnecessary restrictions on the operation of emergency 
engines. These engines are limited to just 50 hours of non-emergency operation, which count 
toward the 100 hour annual limit for testing and maintenance. Tracking these independent uses 
of RICE sources is burdensome and achieves no benefit. In addition, the work practice standards 
for most RICE sources require servicing the unit more often than manufacturer specifications, 
which is inefficient and does not provide environmental benefits. Finally, for new Tier 4 
engines, EPA adopted redundant requirements for both manufacturers and operators restricting 
operation when certain emission controls are not working properly, which serve only to hinder 
operators' ability to address emergency situations. These provisions are burdensome, threaten 
reliability, and inappropriately place manufacturers in the role of policing emergency situations. 

EPA should eliminate the unnecessary requirements applicable to RICE sources and 
adopt clear, streamlined replacements. 

V. Preconstruction Permitting Issues 

A. New Source Review ("NSR") Reform 

The Act's NSR program requires major stationary sources to go through an extensive, 
time-consuming, and costly review and permitting process prior to construction. The NSR 
program also applies to existing facilities if they are modified in substantial ways and if, as a 
result, emissions increase by significant amounts (these are known as "major modifications"). 
The NSR program requires, among other things, that the owner or operator of a proposed new 
major source or a proposed major modification obtain a pre-construction permit, which will be 
issued only if the owner/operator (i) demonstrates-normally through air quality modeling-that 
the proposed major new source or modification will not cause or contribute to a violation of air 
quality standards; (ii) installs the best available control technologies ("BACT") to reduce levels 
of specific regulated pollutants, and (iii) demonstrates that the proposed new source or 
modification will not cause an adverse impact on air quality-related values in federally protected 
lands (e.g., national parks or wilderness areas). 

For the first two decades of the NSR program, existing sources rarely triggered it. That is 
because EPA applied it in a way to be triggered only by unusual projects that would expand the 
capacity of the source-i.e., projects that create new sources of emissions. It is also because 
NSR is so time-consuming and expensive that sources generally avoided activities that would 
expand their capacities because they could trigger NSR. 
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Starting in the late 1990s, however, EPA's enforcement arm, in an effort to drive policy, 
filed and/or threatened a large number of lawsuits to force the installation of controls not 
otherwise required by the Act. To achieve this goal, EPA asserted in the lawsuits a theory of 
universal liability: any maintenance project-anything larger than day-to-day activity akin to 
changing a car's oil-is a "change" that could trigger NSR; and any such "change," if it 
addresses reliability, availability, or efficiency issues that the plant might have experienced in the 
recent past, according to the lawsuits, will "increase" total emissions as compared to the recent 
past and therefore will trigger NSR. More than a decade and half later, these types of lawsuits 
continue, with no certainty as to how the NSR program will apply to existing plants. For 
example, courts have reached diametrically opposite conclusions with respect to whether similar 
projects are considered routine maintenance, repair, and replacement ("RMRR") and thus 
excluded from NSR.36 EPA's latest revision of the emissions increase provisions has, in a single 
case, generated five different opinions as to how these provisions should apply.37 At a minimum, 
the fact that courts-and even judges within the same court-cannot agree on what these 
regulations mean and how they should apply in particular circumstances highlights the 
uncertainty these regulations have created and how inefficient their application has been in the 
recent past. 

The NSR rules, as EPA's enforcement arm has sought to apply them to existing facilities 
for the last decade and a half, discourage-and potentially impose very large costs on-needed 
projects to maintain and improve existing plants' availability, reliability, safety, and efficiency. 
Those are precisely the types of projects that maintain American industry's competitiveness and 
are needed to cost-effectively maintain the reliability of the nation's energy systems. For these 
reasons, the NSR rules should be revised to remove the uncertainty surrounding their 
applicability and the perverse incentives they create. 

B. Synthetic Minor Sources 

Current NSR regulations contain a provision (40 C.F.R. § 52.21(r)(4)) stating that a 
synthetic minor source-i.e., a source or modification that took operational or other limitations 

36 Compare, e.g., Nat'! Parks Conservation Ass 'n v. TVA, No. 3:01-CV-71, 2010 WL 
1291335 (E.D. Tenn. Mar. 31, 2010) (finding economizer and superheater replacements RMRR); 
with United States v. La. Generating LLC, No. 09-100-JJB-CN, 2012 WL 4107129, at *4 (M.D. 
La. Sept. 19, 2012) (finding reheater replacements not RMRR). 

37 See United States v. DTE Energy Co., 845 F.3d 735 (6th Cir. 2017) (three different 
opinions), 711 F.3d 643 (6th Cir. 2013) (two different opinions). The Sixth Circuit recently 
denied DTE Energy's petition for rehearing en bane, and currently has pending before it DTE 
Energy's motion to stay the mandate pending the filing of a petition for certiorari. 
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to remain minor-becomes subject to NSR when it "becomes a major source or major 
modification solely by virtue of relaxation in any enforceable limitation" established in a 
federally enforceable air permit. This provision was placed in the NSR regulations to prevent 
circumvention of those regulations-that is, sources taking limitations to avoid NSR review 
when they are constructed, only to seek to relax these limitations a short period thereafter. 

That provision is too broad, however, in that it sweeps into its scope circumstances in 
which EPA's concerns about circumvention are clearly not implicated: for example, a situation 
in which a relaxation of the permit limits may be sought years after the initial construction. As a 
result, this rule unnecessarily limits production and hinders economic growth, even though the 
increase in emissions from the later construction is very small and would have a de minimis 
impact (i.e., even though the proposed change itself is not major). In the utility industry, the 
result is that generation is shifted to higher cost units, unnecessarily increasing costs for 
ratepayers and, in all likelihood, resulting in more (not less) emissions. 

This "relaxation" provision should be revised such that it does not apply in situations in 
which the risk of circumvention is very unlikely or nonexistent. For example, EPA should 
consider whether, after a certain amount of time has passed (such as five or more years after a 
permit containing the operational limitation was issued), the relaxation provision should no 
longer apply. In these circumstances, a proposed physical or operational change should be 
analyzed under the base NSR rules, as it would be for any other "true" minor source or 
modification. Such a change to the regulations would sensibly encourage economic growth 
while simultaneously ensuring that any physical or operational change that is a major source or 
modification in its own right would be subject to preconstruction review. 

C. Prevention of Significant Deterioration ("PSD") Significant Emissions Rate for 
Greenhouse Gases 

In UARG v. EPA,38 the Supreme Court held that EPA's so-called "Tailoring Rule" was 
unlawful in as much as it would apply the PSD and Title V permitting programs to sources based 
solely on their GHG emissions. Instead, the Court held, EPA's authority to regulate GHGs under 
PSD and Title V extends only to "anyway" sources, that is, sources that otherwise would trigger 
these permitting requirements for non-GHG pollutants. For these "anyway" sources, EPA could 
require BACT for GHGs "only if the source emits more than a de minimis amount of greenhouse 
gases."39 On remand, EPA proposed to establish its previous Tailoring Rule threshold, 75,000 
tons per year, as that de minimis level or "Significant Emissions Rate" (also known as a 

38 134 S. Ct. 2427 (2014). 
39 Id. at 2449. 
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significance threshold).40 UARG and its members filed comments supporting EPA's authority to 
establish a significance threshold on de minimis grounds, but objecting to the proposed rule's 
approach of merely reverse-engineering a pre-determined result-namely, the Tailoring Rule's 
75,000 tons per year level-instead of applying the correct legal standard for de minimis 
authority and properly evaluating the facts and data in the record under that standard.41 Indeed, 
as UARG's comments explained, applying EPA's historic and well-established approach would 
have yielded a significance threshold of320,000 tons per year, four times higher than EPA's 
predetermined, "preferred" result. Yet, not only did the proposed rule reject any significance 
threshold higher than 75,000 tons per year, it arbitrarily declared that EPA would not even accept 
comments on such higher thresholds. 

Establishing an appropriate PSD de minimis level for GHGs falls squarely in the category 
of action that would alleviate unnecessary, costly, and counterproductive regulatory burdens. 
EPA should withdraw the current proposal, and propose a new, higher significance threshold for 
GHGs. 

VI. New Source Performance Standards ("NSPS") Issues 

A. Emission Guidelines and Compliance Times for Municipal Solid Waste Landfills, 81 
Fed. Reg. 59,276 (Aug. 29, 2016), codified at 40 C.F.R. Part 60, Subpart Cf 

UARG urges EPA to grant petitions for reconsideration that are pending before the 
Agency regarding this rule, which revised the existing emissions guidelines for municipal solid 
waste landfills to make them more stringent. Although EPA possesses authority to amend 
regulations to correct mistakes or to streamline processes as part of its authority under section 
111 ( d), the Agency lacks authority under that provision to revise its emission guidelines to direct 
states to make previously promulgated standards of performance for existing sources more 
stringent. UARG filed comments on EPA's proposed revision to the emission guidelines that are 
available in the rulemaking docket. 42 UARG is also challenging this rule ( along with other 
Petitioners) in the U.S. Court of Appeals for the District of Columbia Circuit (Nat'! Waste & 
Recycling Ass 'n v. EPA, No. 16-1371 and consolidated cases). 

40 81 Fed. Reg. 68,110 (Oct. 3, 2016). 
41 UARG Comments on Proposed Significance Threshold (Dec. 16, 2016), EPA-HQ­

OAR-2015-0355-0089. 
42 See UARG Comments on Proposed Emission Guideline Revisions for Municipal Solid 

Waste Landfills (Oct. 26, 2015), EPA-HQ-OAR-2014-0451-0198. 
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B. Electronic Reporting Under the NSPS, codified at 40 C.F.R. Part 60 

New source performance standards establish federally enforceable emission standards 
and related compliance requirements for new, modified, and reconstructed facilities in specific 
source categories.43 NSPS are established by EPA, but their implementation and enforcement 
usually are delegated to state agencies. Reporting requirements for the NSPS are established in 
the general provisions in Subpart A and in individual subparts. The general provisions currently 
require duplicate reporting to EPA Regional Offices and delegated state agencies, generally in 
hard copy ( although use of electronic media also is permitted for submissions to state agencies 
with their consent). 

Electronic reporting of information to a centralized data system has the potential to 
reduce costs and burdens and improve accessibility of information to regulators, the regulated 
entities, and the public. Unfortunately, EPA's implementation of such reporting under the NSPS 
has done the opposite. 

Beginning in 2009, EPA started inserting into individual subparts of the NSPS a 
requirement that facilities electronically submit certain reports to EPA using an EPA-designed 
software system and website that the Agency was in the process of developing. The first of those 
requirements took effect July 1, 2011.44 The requirement to submit existing reports 
electronically to a central location has not been controversial. However, the software system 
EPA has specified ( called the "Electronic Reporting Tool" or "ERT") is controversial because 
the program is outdated and difficult to use, and because it requires submission of significant 
volumes of information that are not necessary to demonstrate compliance with any applicable 
NSPS.45 EPA's failure to relieve sources from existing duplicate paper reporting requirements 
also generated objections. 

43 UARG members own and operate facilities subject to many NSPS subparts, including 
those applicable to steam generating units (Subparts D, Da, Db, and De), combustion turbines 
(Subparts GG and KKKK), coal preparation plants (Subpart Y), and nonmetallic mineral 
processing plants (Subpart 000). 

44 See, e.g., 40 C.F.R. § 60.49a(v)(4) (Subpart Da), § 60.46b(j)(14) (Subpart Db), 
§ 60.45c(c)(l4) (Subpart De),§ 60.258(d) (Subpart Y). 

45 EPA has said it is collecting the additional information to assist in development of 
emission factors. Initially, EPA collected the information simply by mandating use of the ERT 
software. However, in 2016, EPA revised the general provisions to codify some of those 
reporting requirements. 81 Fed. Reg. 59,800 (Aug. 30, 2016) (revising 40 C.F.R. § 60.S(f)). 
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In 2015, EPA proposed to expand the electronic reporting requirement to all but a few 
NSPS subparts by revising the general provisions.46 UARG's objections to the ERT and EPA's 
proposed expansion of the requirement are described in detail in UARG's comments on that 
proposal.47 

On December 21, 2016, EPA Administrator Gina McCarthy signed a final rule that 
would impose many of the burdens to which UARG and others objected. The rule has not yet 
been published. Although that rule includes some extended deadlines, multiple promises to 
develop alternatives to the use of the ERT, and other improvements as a result of comments, the 
basic mandate of the rule is the same. If the rule becomes effective, numerous facilities will be 
required (at least in the short term) to electronically report significant volumes of information to 
EPA using the ERT, in addition to providing the same information in hard copy to any delegated 
state that does not waive the duplicate reporting requirement. The final rule also includes 
drafting errors that would inadvertently impose the new requirements on facilities EPA said it 
planned to exclude from the rule. If the rule is published, UARG intends to petition for 
administrative reconsideration. 

The current NSPS electronic reporting requirements, and the planned expansion of those 
requirements to include many additional subparts, do not provide a "net benefit." EPA should 
formally withdraw the signed final rule and issue a new proposal to replace existing requirements 
for reporting using the ERT with a more workable electronic reporting system and to reduce the 
volume of information that must be reported electronically. For electric utilities, EPA should 
consider adapting its existing ECMPS software, which already is used by utilities to report 
information under the Acid Rain Program and CSAPR, to collect any additional information 
needed for those sources to demonstrate compliance with an applicable NSPS. As discussed 
further in Section IV.A above, EPA already is doing that for the MATS Rule at 40 C.F.R. Part 
63, SubpartUUUUU. 

Finally, EPA should act expeditiously-perhaps by direct final rule-to authorize use of 
electronic reporting (including email submission of electronic media) to EPA Regional Offices 
and to remove requirements for duplicate reporting to EPA Regions of information already 
electronically reported to EPA (e.g., to ECMPS or EPA's Central Data Exchange), 

46 80 Fed. Reg. 15,100 (Mar. 20, 2015). 
47 See UARG Comments on Proposed NSPS Electronic Reporting Rule (June 18, 2015), 

EPA-HQ-OAR-2009-0174-0093. 
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C. Reconsideration of the NSPS for Stationary Combustion Turbines, codified at 40 
C.F .R. Part 60, Subpart KKKK 

EPA promulgated the NSPS for new, modified, and reconstructed stationary combustion 
turbines in July 2006 as Subpart KKKK.48 UARG filed a petition for administrative 
reconsideration of that rule raising several objections, including that (i) the rule's NOx standards 
were unachievable for large gas-fired turbines operating in simple cycle mode, (ii) the rule failed 
to provide a methodology to calculate compliance for operating periods when several different 
standards apply, and (iii) several other issues related to emissions monitoring.49 

EPA agreed to reconsider the Subpart KKKK rule and issued a proposed reconsideration 
rule in August 2012.50 Instead of simply addressing UARG's reconsideration request, EPA 
proposed an almost complete rewrite of the rule, creating many new problems. At the same 
time, the proposal failed to actually address some of the specific issues UARG raised in its 
reconsideration petition. Further, EPA proposed to radically alter the analysis used to determine 
whether an existing combustion turbine had been "reconstructed," such that commonplace, 
insignificant work regularly performed at turbine facilities could subject those units to the 
stringent standards in Subpart KKKK. UARG submitted comments explaining its objections to 
the proposed changes to the reconstruction analysis and other problematic aspects of the 
proposal.51 EPA never finalized its proposed reconsideration rule. 

EPA's proposed reconsideration rule has subjected combustion turbine owners to 
considerable regulatory uncertainty, making it difficult for them to anticipate the legal 
consequences of necessary maintenance activities or to predict what standards their turbines will 
ultimately need to comply with. UARG urges the Agency to address this uncertainty by issuing 
a supplemental proposal on reconsideration of Subpart KKKK that withdraws the 2012 
proposal's changes to the reconstruction analysis and that addresses in full the issues in UARG's 
petition for reconsideration and its comments on the 2012 proposed rule. 

48 71 Fed. Reg. 38,482 (July 6, 2006). 
49 See UARG Petition for Reconsideration of Subpart KKKK Rule (Sept. 7, 2006), EPA­

HQ-OAR-2004-0490-0325. 
50 77 Fed. Reg. 52,554 (Aug. 29, 2012). 
51 See UARG Comments on Subpart KKKK Reconsideration Proposal (Dec. 28, 2012), 

EPA-HQ-OAR-2004-0490-0418. 



ED_001598_00014012

HUNTON& 
WILLIAMS 

Samantha K. Dravis 
May 12, 2017 
Page 23 

D. Reconsideration of the NSPS for Coal Preparation and Processing Plants, codified 
at 40 C.F.R. Part 60, Subpart Y 

EPA promulgated revisions to the NSPS for coal preparation and processing plants in 
October 2009. 52 UARG filed a limited petition for reconsideration of these Subpart Y revisions, 
noting that the rule was vague as to how one could determine whether an existing coal pile had 
been "modified" or "reconstructed" and thus become subject to Subpart Y.53 Because coal piles 
are always in flux and their emissions are difficult to measure, it is unclear how EPA would 
determine whether an emissions rate increase occurs for the purposes of modification, or what 
components would be included in a reconstruction analysis. UARG also asked EPA to 
reconsider its imposition of the burdensome electronic reporting requirements discussed above in 
Section VI.B. EPA agreed to reconsider those issues but has never issued a proposed 
reconsideration rule. 

EPA' s continued failure to address the treatment of existing coal piles under Subpart Y 
has created substantial regulatory uncertainty within the industry, making it difficult for them to 
predict how certain activities at their coal piles might trigger the requirements of Subpart Y. 
UARG urges the Agency to issue a proposed rule responding to UARG's reconsideration 
petition that clarifies how existing coal piles will be treated under Subpart Y and adopts a more 
reasonable mechanism for electronic reporting .. 

E. Revisions to Test Method for Determining Stack Test Gas Velocity Taking Into 
Account Velocity Decay Near the Stack Walls 

In 2009, EPA proposed revisions to Test Method 2H in 40 C.F.R. Part 60, Appendix A, 
that would reduce regulatory burdens associated with emissions testing. 54 The proposal would 
incorporate into Method 2H a procedure in Conditional Test Method 041 the use of which EPA 
was already routinely approving through source-by-source petitions. The proposal, which would 
make the method more accurate and require less testing, was universally supported and 
technically sound. 55 UARG asked EPA to move expeditiously to finalize the revisions in order 
to eliminate the need for source-by-source petitions. More than seven years later, the proposal 
has yet to be finalized. UARG urges EPA not to delay any further and finalize the revisions as 
proposed. 

52 74 Fed. Reg. 51,950 (Oct. 8, 2009). 
53 See UARG Petition for Reconsideration of Subpart Y Rule (Dec. 7, 2009). 
54 74 Fed. Reg. 42,819 (Aug. 25, 2009). 
55 See, e.g. UARG Comments on Test Method 2H Revisions (Oct. 26, 2009), EPA-HQ­

OAR-2008-0697. 
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VII. National Ambient Air Quality Standards 

A. "Findings of Substantial Inadequacy" of SIPs and "SIP Calls to Amend Provisions 
Applying to Excess Emissions During Periods of Startup, Shutdown and 
Malfunction," published at 80 Fed. Reg. 33,840 (June 12, 2015) 

In 2015, EPA Administrator Gina McCarthy in one action issued a group of"SIP Calls" 
mandating that 36 states revise their previously EPA-approved SIPs, because certain provisions 
of those SIPs addressing emissions from industrial sources during periods of startup, shutdown, 
or malfunction of applicable process or control equipment ("SSM") are inconsistent with EPA's 
most recent interpretations of certain CAA provisions. The SIP Calls are not based on any 
finding of air quality impacts or finding that removing the provisions is necessary to meet other 
CAA goals. Rather, they are based on the conclusion that there is a "facial inconsistency" of the 
called SIP provisions' language with EPA' s recent interpretations of certain CAA provisions, 
and that inconsistency renders the previously EPA-approved SIPs "substantially inadequate." 

Under the CAA, states have primary responsibility for attaining, maintaining, and 
enforcing the NAAQS through their SIPs and EPA has only a secondary role that provides no 
authority to force states to adopt specific control measures. The SIP Calls are inconsistent with 
that system of cooperative federalism. The SIP Calls also are inconsistent with agencies' 
inherent responsibility to consider costs and benefits when exercising discretionary authority. 
UARG is currently a petitioner challenging the SSM SIP Call in the U.S. Court of Appeals for 
the D.C. Circuit, and the opening briefs that Industry Petitioners (including UARG), State 
Petitioners, and Texas Petitioners filed are available in the docket for those consolidated cases.56 

The called SIP provisions are all designed to address the inability of sources to meet 
otherwise applicable emission control requirements under certain operating conditions, like SSM 
periods. All of the states subject to the SIP Calls have submitted ( or, for revised NAAQS, will 
submit) demonstrations establishing that their SIP will result in attainment of the NAAQS. 
Many of the subject states already are achieving some or all of the NAAQS through their 
existing SIPs. On the other hand, the SIP Calls have imposed on states, and on EPA, the 
obligation to embark on a years-long and costly process of review and approval/disapproval of 
revised state rules and potentially development of Federal Implementation Plans. Imposition of 
such costs, in the absence of quantifiable benefits, also is contrary to the goals of Executive 
Order 13777. 

56 See Walter Coke, Inc. v. EPA, No. 15-1166 (D.C. Cir. Oct. 31, 2016), ECF Nos. 
1643502, 1643571, 1643769. 
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In short, the SIP Calls interfere with state discretion and impose significant costs and 
burdens without any corresponding finding of air quality-related benefit. EPA should convene a 
proceeding to withdraw the SSM SIP calls by applying a SIP call standard that is consistent with 
its limited authority under the CAA and obligation to consider the impacts of its exercise of that 
authority. 

B. NAAQS Promulgation and Implementation 

NAAQS and their implementation are at the heart of the CAA. EPA sets the NAAQS 
and must review them at least every five years, revising them as appropriate. Unfortunately, 
when the NAAQS for a particular pollutant are revised, previous NAAQS for that pollutant seem 
to linger forever in scattered sections of the Code of Federal Regulations. For example, NAAQS 
for fine particulate matter ("PM2.5") are found in sections 50.7, 50.13, and 50.18 of 40 C.F.R. 
Part 50. Such scattered codification of NAAQS is at best confusing and at worst misleading. 
UARG recommends revision of 40 C.F.R. Part 50 to remove NAAQS that have been replaced 
and to consolidate the current NAAQS for each regulated pollutant in a single section of the 
C.F.R. 

UARG also urges the Agency to consider changes that would simplify the process that it 
uses to set and revise NAAQS. For example, the present process involves preparation by EPA's 
career staff of a Policy Assessment. This document is not required by the Act. It could be 
eliminated, modified to reflect senior management input, or replaced by an Advance Notice of 
Proposed Rulemaking as was planned in 2006. 57 In addition, to the extent that risk assessment 
remains a part of the process, UARG urges that the assessment fully capture uncertainty about 
the estimated number and quality of effects. Preparation of an Integrated Uncertainty Analysis, 
as the National Academy of Sciences has recommended, would advance this effort. 

Once NAAQS have been promulgated, rules established by EPA play a vital role in their 
implementation. UARG recommends revision of certain aspects ofrecently-promulgated 
NAAQS implementation rules, including EPA's March 2015 rule establishing SIP requirements 
for the 2008 ozone NAAQS58 and its August 2016 rule establishing SIP requirements for the 
2012 PM25 NAAQS,59 to eliminate unnecessary and duplicative requirements. Specifically, 

57 Memorandum from Marcus Peacock, Deputy Adm'r, EPA, to Dr. George Gray, 
Assistant Adm'r, Office of Research & Development, & William L. Wehrum, Acting Assistant 
Adm'r, Office of Air & Radiation (Apr. 17, 2007), 
https://www3.epa.gov/ttn/naaqs/pdfs/memo _process_ for _reviewing_ naaqs.pdf. 

58 80 Fed. Reg. 12,264 (Mar. 6, 2015). 
59 81 Fed. Reg. 58,010 (Aug. 24, 2016). 
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UARG urges EPA to revoke the requirement for "anti-backsliding" measures for the 1997 ozone 
NAAQS,60 which was replaced in 2008 by a more stringent standard for ozone.61 Section l 72(e) 
of the CAA requires such measures only when a NAAQS is "relaxed." In addition, UARG 
recommends that EPA revise its implementation rule for the 2012 PM2.s NAAQS to revoke the 
less stringent 1997 standard throughout the nation, not just in areas designated attainment. 62 

Although UARG recognizes the need for continuity in the NAAQS program and therefore is not 
recommending that a superseded NAAQS be rendered null immediately upon promulgation of a 
revised one, UARG recommends that EPA revoke any superseded NAAQS a year after the 
effective date of area designations for the new or revised NAAQS. The revocation should be 
effective nationwide. States should not be required to complete an attainment demonstration ( or 
equivalent) for the superseded NAAQS.63 

Finally, UARG urges EPA to return to its prior approach of relying on air quality 
monitoring to make initial designations for areas as attainment, nonattainment, or unclassifiable. 
The S02 NAAQS promulgated in 2010 was the first NAAQS for which the Agency chose to rely 
on modeling predictions-rather than monitoring data-for making initial designations. 
Modeling is not as accurate as monitoring. EPA's preferred air quality models and required 
approaches to modeling are conservative by design to ensure that pollutant concentrations in 
ambient air are not underestimated. EPA acknowledges that its preferred AERMOD model 
cannot predict pollutant concentrations accurately at a given time and place. Furthermore, EPA 
continues to revise its AERMOD modeling system, leading to questions concerning the 
modeling on which designations will be based.64 

In addition to returning to its prior approach of relying on monitoring for initial 
designations in the future, EPA should revise nonattainment designations that have already been 

60 40 C.F.R. § 51.1105. 
61 Compare 40 C.F.R. § 50.10, with id. § 50.15. 
62 See 81 Fed. Reg. at 58,142. 
63 See Comments by UARG and the American Petroleum Institute on Proposed PM 

NAAQS Implementation Rule at 61-64 (May 29, 2015), EPA-HQ-OAR-2O13-O691-OO96; see 
also VARG Comments on Proposed Implementation Rule for the 2015 Ozone NAAQS at 5-8 
(Feb. 13, 2017), EPA-HQ-OAR-2O16-O2O2-O1O5. 

64 See Memorandum from Richard A. Wayland, Div. Dir., Air Quality Assessment Div., 
EPA Office of Air Quality Planning & Standards, to Regional Air Dirs., Regions 1-10 (Mar. 8, 
2017) (clarification of the version of the AERMOD modeling system to be used for designations 
in light of recent revisions of the model), 
https://www3.epa.gov/ttn/scram/guidance/clarification/S02 _ DRR _Designation_ Modeling_ Clarif 
icaiton _ Memo-O3O82017 .pdf. 



ED_001598_00014012

HUNTON& 
WILLIAMS 

Samantha K. Dravis 
May 12, 2017 
Page 27 

made based on modeling. Several areas were designated nonattainment based on modeling in 
2016,65 and states have submitted modeling for several other areas for which designations are 
required by the end of 2017. 66 EPA should use its correction authority under section 11 0(k)( 6) 
of the Act to replace modeling-based nonattainment designations made in 2016 with 
unclassifiable designations. Because of the overestimates inherent in modeled air quality, 
however, attainment designations based on modeling remain valid and should be retained. 
Furthermore, areas for which designations must be made at the end of 2017 that have not 
demonstrated attainment through modeling and that do not have adequate monitoring data should 
be designated unclassifiable; those with adequate monitoring data should be designated 
according to those data. EPA should also repeal its 2015 Data Requirements Rule for SO2.67 

That rule places additional burdens on states either to perform modeling or to conduct additional 
air quality monitoring of SO2 sources for designations. Although this rule requires the use of 
either modeling or monitoring, even the monitoring requirement exceeds what is required of 
states for other criteria air pollutants. 68 

VIII. Air Quality Modeling Issues 

On January 17, 2017, EPA promulgated revisions to its Guideline on Air Quality Models, 
codified at 40 C.F .R. Part 51, Appendix W ("Appendix W"). 69 This rule, which specifies 
models, inputs, and techniques for use in preparing SIPs and PSD permit applications, is not yet 
effective. Although UARG supports some aspects of the rule revisions, others are expected to 
make SIP preparation and obtaining permits for new or modified sources more time-consuming 
and costly. Specifically, UARG is concerned about new modeling requirements for sources 
seeking permits that emit precursors to ozone or PM2.s. Many electric generators fall in this 
category. The screening tools that EPA suggests-Significant Impact Levels and Modeled 
Emission Rates for Precursors-are not particularly helpful in their present form.70 The 
photochemical grid modeling mandated for sources not helped by these tools is time-consuming 

65 81 Fed. Reg. 45,039 (July 12, 2016); 81 Fed. Reg. 89,870 (Dec. 13, 2016). 
66 See Fact Sheet: Final Data Requirements Rule for the 2010 1-Hour SO2 Primary 

NAAQS (undated), https:/ /www.epa.gov/sites/production/files/2017-02/documents/fact_ sheet_ -
_ final_ data _requirements_ rule.pdf. 

67 80 Fed. Reg. 51,052 (Aug. 21, 2015). 
68 See UARG Comments on the Proposed Data Requirements Rule for the 1-Hour SO2 

NAAQS (July 14, 2014), EPA-HQ-OAR-2013-0711-0075. 
69 82 Fed. Reg. 5182 (Jan. 17, 2017). 
70 U ARG Comments on Draft Guidance on Development of MERPs (Mar. 31, 2017) 

(attached as Exhibit 2); UARG Comments on Draft Guidance on SILs for Ozone and Fine 
Particles (Sept. 30, 2016) (attached as Exhibit 3). 
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and costly. EPA does not specify a particular model to be used, meaning the selected model 
must be approved on a case-by-case basis. Formal new requirements for written approval by 
EPA's (non-statutory) Model Clearinghouse whenever a model not specified in Appendix Wis 
used are likely to further delay the process. Accordingly, the NAAQS Implementation Coalition, 
of which UARG is a member, filed a petition for reconsideration of these and other aspects of the 
Appendix W revisions.71 

IX. Demonstration-of-Compliance Issues 

A. Outreach on Current Rulemakings 

Measures used to demonstrate compliance with emission standards and other 
requirements, while critical to the effectiveness of a rule, also can significantly increase the 
rule's cost, particularly if the rule is unclear or contains errors. EPA often initiates rulemakings 
with the goal of fixing such problems it has identified in rules, but does so without soliciting 
input from stakeholders on additional ways the rule could be improved. When UARG 
participates in such proceedings UARG often includes in comments suggestions for other 
revisions it believes would make the rule more cost effective without sacrificing environmental 
benefits. Unfortunately, these comments often are rejected as beyond the scope of the 
rulemaking because they suggest changes the Agency did not propose. To avoid this problem, 
before engaging in such rulemakings, EPA should solicit input from stakeholders either 
informally or formally on ways the rule could be made more cost-effective so that the Agency 
can address those suggestions in its development of the proposal and/or final rule. While some 
of these suggestions may not by themselves warrant initiating a rulemaking, once EPA decides to 
initiate a rulemaking it should make a greater effort to ensure that all potential improvements can 
be achieved. 

For example, EPA already has on its regulatory agenda plans to revise the rules 
governing compliance demonstrations under the Acid Rain Program, and CSAPR at 40 C.F.R. 
Part 75. UARG believes there are many opportunities to relieve regulatory burdens under those 
rules by, for example, updating fuel sampling and analysis requirements to reflect current market 
and operating conditions and incorporating relief already provided for individual sources by 
petition. EPA should engage in outreach to affected sources prior to issuing its proposal to 
maximize the improvements to the rule. 

71 Petition of the NAAQS Implementation Coalition for Reconsideration of Portions of 
the Final Rule on Revisions to the Guideline on Air Quality Models (Mar. 20, 2017), EPA-HQ­
OAR-2015-0310-0181. 
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B. The So-Called "Credible Evidence Rule" 

In 1997, EPA promulgated revisions to 40 C.F .R. Parts 51, 52, 60, and 61 removing 
restrictions on the use of information other than the EPA or state-specified compliance method to 
establish violations of, or compliance with, emission limitations. 72 Later, EPA revised its model 
rules for Federal Permit Operating Programs under Title Vat 40 C.F.R. Parts 70 and 71 to 
require identification and consideration of information other than the specified compliance 
method when certifying compliance with permit terms and conditions. 73 These rules, which have 
so far avoided judicial review,74 impose significant regulatory burdens and uncertainty on 
sources regarding the standard for compliance and responsible officials' obligations when 
making certifications or compliance under penalty of perjury. They also are inconsistent with 
Congress' limited authorization to use such information when assessing civil penalties only to 
determine the duration of a violation that already has been established using the specified 
compliance method. EPA should engage in rulemaking to repeal or revise these rules to limit the 
methods for establishing violations and determining compliance to those specified in rules and 
permits, and to limit use of other information to establishing the duration of a violation or 
compliance, consistent with Congress' direction in CAA§ l 13(e). 

* * * * * * * * 

UARG appreciates this opportunity to provide input on EPA regulations that may be appropriate 
for repeal, replacement, or modification. We look forward to the future opportunities for 
engagement mentioned in the Federal Register notice. Please feel free to contact me with any 
questions. 

Sincerely, 

Isl Andrea B. Field 
Andrea Field 
Counsel for the Utility Air 

Regulatory Group 

72 62 Fed. Reg. 8314 (Feb. 24, 1997). 
73 62 Fed. Reg. 54,900, 54,946-47 (Oct. 22, 1997); 79 Fed. Reg. 43,661 (Jul. 28, 2014). 
74 Industry groups, including UARG, challenged both rules when they were promulgated, 

but the U.S. Court of Appeals for the D.C. Circuit refused to review their validity, finding 
instead that the challenges were not "ripe for review." Clean Air Implementation Project v. EPA, 
150 F.3d 1200 (D.C. Cir. 1998); NRDC v. EPA, 194 F.3d 130 (D.C. Cir. 1999). 
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Wehrum, Bill Calendar 

Wehrum.Bill@epa.gov 

Monday, November 13, 2017 -Wednesday, February 28, 2018 

Time zone: (UTC-05:00) Eastern Time (US & Canada) 

(Adjusted for Daylight Saving Time) 

• Busy

November 2017 

Su Mo Tu We Th Fr Sa 

1 2 3 4 
5 6 7 8 9 10 11 

12 13 14 15 16 17 18 

19 20 21 22 23 24 25 

26 27 28 29 30 

January 2018 

Su Mo Tu We Th Fr Sa 

1 Z 1 .4 2 .§ 

Z .!! 2 10 11 12 13 
14 15 16 17 18 19 20 

21 22 23 24 25 26 27 

28 29 30 31 

� Tentative 

December 2017 

Su Mo Tu We Th Fr Sa 

1 Z 

l .4 2 .§ Z .!! 2 

10 11 12 13 14 15 16 

17 18 19 20 21 22 23 

24 25 26 27 28 29 30 

31 

February 2018 

Su Mo Tu We Th Fr Sa 

1 Z 1 

.4 2 .§ Z .!! 2 10 

11 12 13 14 15 16 17 

18 19 20 21 22 23 24 

25 26 27 28 

D Free 

• Out of Office E] Working Elsewhere D Outside of Working Hours 

November 2017 

• Mon, Nov 13

D Before 8:00 AM 

0 8:00 AM - 3:30 PM 

� 3:30 PM - 4:30 PM 

Free 

Free 

FW: Call: Prep for California Meeting 
Dial-In: (202)- Leader Code:­
Participant Code:-
Delahoyde, Magdelana A. EOP/WHO 



WJC-N 5400+ Participant Code:. 

-
Wehrum, Bill 

• 4:15 PM -5:00 PM Meet with Lignite Energy Council (Confirmed)
WJC-N 5400 
Wehrum, Bill 

0 5:00 PM - 6:00 PM Free 

D After 6:00 PM Free 

.a. Thu, Dec 7 

D Before 8:00 AM 

0 8:00 AM -8:30 AM 

• 8:30 AM -9:00 AM

Free 

Free 

Meet with the Ute Tribe (Confirmed) 
WJC-N 5400 + Mike Koerber by video 
Wehrum, Bill 

• 9:00 AM -9:30 AM Management Roundtable
WJC-N 5400 + Dial:- Conference ID:­
- Participant Code:- (6') 
Wehrum, Bill 

• 9:30 AM -10:00 AM Motorpool from EPA WJC-N Courtyard to Auto Alliance
Speech 
Black Chevy Volt, Tag­
Wehrum, Bill 

• 10:00 AM-11:00 AM Auto Alliance Board Speech (Confirmed)
Auto Alliance office -803 7th Street, NW Suite 300 
(Office is located on the corner of 7th Street and H 
Street NW) 
Wehrum, Bill 

D 11:00 AM -11:05 AM Free 

• 11:05 AM -11:30 AM Motorpool from Auto Alliance Speech to EPA
Black Chevy Volt, Tag-
Wehrum, Bill 

• 11:30 AM-12:30 PM OTAQ Fuels Weekly
WJC-N 5400 + Video with AA+ 
Participant Code:­
Wehrum, Bill 

• 12:30 PM -1:00 PM HOLD - Management Time

D 1:00 PM -1:15 PM Free

• 1:15 PM -2:00 PM Limetree Bay Terminals (LBT) Refinery. St. Croix. U.S.
Virgin Islands 
WJC-N 5400 + Video with OAQPS + 
Participant Code:­
Wehrum, Bill 

• 2:00 PM -2:30 PM General with OGC/Ethics
Bill"s Office, WJC-N Room 5406A 
Wehrum, Bill 



• 2:30 PM-3:00 PM Motorgool from EPA WJC-N Coumard to Hunton
Black Chevy Volt, Tag-
Wehrum, Bill 

• 3:00 PM -4:00 PM Sgeech at Hunton with American Electric Power, The
Southern Comgan¥, Duke Ener�, Dominion Energ¥, and 
the Utili� Air Regulato(l'. Groug (Confirmed) 
Hunton & Williams Offices, 2200 Pennsylvania Avenue 
NW - 9th Floor 
Wehrum, Bill 

D 4:00 PM -4:05 PM Free 

• 4:05 PM -4:30 PM Motorgool from Hunton to EEOB
Black Chevy Volt, Tag-
Wehrum, Bill 

• 4:30 PM -5:00 PM WAVES submitted b¥ Shanita

� 5:00 PM-6:00 PM NADA CAFE-GHG 
Cordell Hull, EEOB 208 (WAVES link and Call-in info 
located in Calendar notes) 
Delahoyde, Magdelana A. EOP/WHO 

D After 6:00 PM Free 

• Fri, Dec 8

D All Day Ielework· Emil¥ Atkjnsoo 
D Before 8:00 AM Free 

0 8:00 AM -9:45 AM Free 

� 9:45 AM -10:15 AM Brjefimr OAR/OECA Update 
Administrator's Office 

0 10:15 AM -10:20 AM Free 

• 10:20 AM -10:30 AM Motorpool from EPA Courward to 726 Jackson Place
.t::l.W 
Black Chevy Volt, Tag­
Wehrum, Bill 

• 10:30 AM -12:00 PM WH Meeting- Climate Diplomacy PCC (Confirmed)
White House Conference Center (WHCC), 726 Jackson 
Place, half a block North of the White House 
Wehrum, Bill 

0 12:00 PM -12:05 PM Free 

• 12:05 PM -12:30 PM Motorpool from Jackson Place to EPA
Black Chevy Volt, Tag­
Wehrum, Bill 

• 

12:30 PM-1:00 PM 

1:00 PM -1:30 PM Scheduling Meeting 
WJC-N 5400 + Dial: 
- Participant Code:-

Conference ID: 


