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January 15, 2026

The Honorable Mike Johnson

Speaker of the House of Representatives
United States House of Representatives
Washington, D.C. 20515

Dear Speaker Johnson:

I write to clarify inaccuracies in a January 7, 2026, letter Senator Cruz sent you regarding
impeachment of Chief Judge James Boasberg. The House deserves accurate information before
proceeding to such a measure.!

This letter, and a related subcommittee hearing, are part of a campaign of attacks on Chief Judge
Boasberg. Why? Chief Judge Boasberg stopped DOJ’s illegal deportations and has inquired into
possible contempt for defying that order.> He sentenced January 6 rioters.> He exposed FBI
Director Patel’s lies to the Senate Judiciary Committee.* He presided over Jack Smith’s grand
jury investigation into President Trump’s 2020 election crimes.’ And he is the likely target of
then-Principal Associate Deputy Attorney General Emil Bove’s threat to tell courts “fuck you.”®

So President Trump has called Chief Judge Boasberg a “Radical Left Lunatic Judge™;” DOJ has
submitted a seemingly meritless ethics complaint;® Senate Republicans have called for his
“suspension”;’ House Republicans have tried to defund his chamber;'? and the Deputy Attorney
General has called for “war.”'! The judge is consequently the subject of constant threats, and
requires augmented security.
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That brings us to Senator Cruz’s calls for impeachment, as to which I offer the following
clarifications.

First, the Cruz letter says Chief Judge Boasberg committed impeachable conduct by “secretly
approving and sealing” grand jury subpoenas for senators’ phone records in connection with Jack
Smith’s investigation into attempts to overturn the 2020 election.!? As the Administrative Office
of U.S. Courts (A.O.) reminded senators in a recent letter, federal prosecutors issue grand jury
subpoenas “without approval or sign-off by any judge” and file them under seal as a matter of
law.’* Smith confirmed as much under oath to the House Judiciary Committee.!*

Chief Boasberg did approve applications to temporarily prohibit subpoena recipients from
disclosing those subpoenas. In approving those “non-disclosure orders” (NDOs), Chief Judge
Boasberg likely never saw the subpoenas. The recipients did not challenge the subpoenas before
Chief Judge Boasberg, and, as the A.O. pointed out, NDO applications “typically do not attach
the related subpoena,” so he would have had no reason to see them.!

Second, the Cruz letter says Jack Smith’s subpoenas sought senators’ “text messages, voicemails,
and geolocation data.”'® As Senate Judiciary Chairman Grassley admitted: Smith’s subpoenas
were for telephone “toll records” showing “when and to whom a call is made, as well as the
duration and general location of the call”—“not . . . the content of the call.”!” No content of any
kind was sought or collected. Jack Smith confirmed that too.'®

Third, the Cruz letter accuses Chief Judge Boasberg of “targeting” Republican senators.! Jack
Smith—not Chief Judge Boasberg—issued those subpoenas because “President Trump and his
associates tried to call Members of Congress in furtherance of their criminal scheme.” As
Smith testified, “I didn’t choose those Members; President Trump did.”*!

To the extent this claim relates to the approval of the NDOs, under the prevailing practice of the
court and the Department at the time, the judge would not know to whom the subpoenaed phone
numbers belonged. That was the same practice when President Trump’s DOJ subpoenaed toll
records of members of Congress in the first term.??
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Fourth, Senator Cruz says Chief Judge Boasberg “disregarded” federal law protecting senators’
phone records.”® Chief Judge Boasberg likely did not know and had no reason to suspect that
senators’ phone records were at issue. Judges usually do not know whose toll records are at issue
in NDOs because DOJ historically has not included that information in NDO applications.

These applications include only a “signifier — e.g., a phone number.”?* That practice did not
change until more than one year after the NDOs in question, when the Biden DOJ updated its
policy to better protect Congress after the first Trump DOJ obtained similar toll records without
notifying affected Members and their staffs.2> This too Jack Smith confirmed.?® The A.O. had
clarified this point to Senator Cruz long before Senator Cruz’s letter.

Notably, that law never required judges to ask about every NDO application on the chance it
might implicate senators’ official phone records.?” Furthermore, it is not clear this law would
apply to the toll records at issue, as personal devices were not covered by the law. That is, until
Republican senators changed the law last year to retroactively make Chief Judge Boasberg’s
orders illzesgal and provide for taxpayer-funded payouts of at least $500,000 to Republican
senators.

Fifth, Senator Cruz says the NDOs Chief Judge Boasberg issued “presume that sitting United
States Senators would destroy evidence or intimidate witnesses.”?® The NDOs do not say Chief
Judge Boasberg thought senators would destroy evidence or intimidate witnesses, and there is no
evidence that he had these senators in mind, since he had no reason to surmise senators’ phone
numbers were the subject of the order.>® The relevant law says NDOs are appropriate if
disclosure might reasonably lead to interference like evidence destruction or witness
intimidation. The law does not say the interference would have to be committed by the person
whose phone records are the subject of the subpoena.’!

Sixth, Senator Cruz says it “makes it worse” if Chief Judge Boasberg did not know senators’
records were at issue because that means he “did not know who the targets were” and thus the
NDOs had “no basis in fact.”3? The likely basis in fact would be that President Trump and his
co-conspirators had a pattern and practice of trying to tamper with evidence, intimidate
witnesses, and jeopardize Jack Smith’s investigations.’> The reason these subpoenas were issued
in the first place was that the Trump conspirators had already tried to pressure these senators to
overturn the 2020 election. That is how the telephones became relevant. There was every reason
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to believe the conspirators would repeat their misconduct if they knew, a finding that would have
amply supported the issuance of NDOs, and Jack Smith’s testimony strongly implied this was the
basis of his NDO applications.**

These clarifications find support in letters from the A.O., letters from Jack Smith’s attorneys,
Jack Smith’s own sworn testimony, and ordinary and customary legal practice at the time. The
House of Representatives should deliberate carefully before it considers articles of impeachment
against any public official, and I urge you to review the source material we cite.

* k k¥

The House should also carefully consider the context in which these calls for impeachment arise.
Since President Trump took office, federal judges and their families have been subjected to a
surge of threats, harassment, and intimidation.> The Marshals Service is responding to
unprecedented risk levels, and security appropriations have had to be increased. The pattern is
clear: judges rule against the Administration; the President or his allies attack and spread
misinformation; judges and their families receive threats, “swatting” attempts, and threatening
stunts like pizzas in the name of a federal judge’s murdered son.*® DOJ has repeatedly refused to
assure us that they are investigating the pattern of threats for possible orchestration. Baseless
calls for impeachment in this threat environment only add to the dangers facing these judges and
their loved ones.

I hope these clarifications are helpful. I believe we all want a safe and independent federal

judiciary.

Senator Sheldon Whitehouse
Ranking Member

Subcommittee on Federal Courts,
Oversight, Agency Action, and
Federal Rights

Sincerely,

cc: The Honorable Hakeem Jeffries, Democratic Leader, U.S. House of Representatives
The Honorable Jim Jordan, Chairman, House Judiciary Committee
The Honorable Jamie Raskin, Ranking Member, House Judiciary Committee
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